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This document was prepared by the Intellectual Property Crime (IPC) Project at the European Union 
Agency for Criminal Justice Cooperation (Eurojust). The IPC Project is funded by the European Union 
Intellectual Property Office (EUIPO) and executed by Eurojust under the terms agreed in the Service 
Level Agreement signed between the two organisations in March 2021. The project aims to enhance 
cooperation and deliver an efficient and coherent response to intellectual property crimes at EU level. 

 

                                 

 

Empact (European Multidisciplinary Platform Against Criminal Threats) is a security initiative within 

the EU policy cycle driven by EU Member States to identify, prioritise and address threats posed by 

serious and organised international crime. 

This summary of national judicial decisions is created within the Empact framework for criminal law 

professionals dedicated to the fight against intellectual property crime in the EU. IPC is one of the 

crime areas addressed within the Empact priorities of the 2022–2025 EU Policy Cycle. It falls under 

the priority ‘Fraud, economic and financial crimes’ aimed  ‘to combat and disrupt criminal networks 

and criminal individual entrepreneurs involved in IP crime and in the production, sale or distribution 

(physical and online) of counterfeit goods or currencies, with a specific focus on goods harmful to 

consumers’ health and safety, to the environment and to the EU economy’. 
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DISCLAIMER 

The information contained in this document is based on research on national judgements available in 

national public domains. The original source of each judgement is hyperlinked and annexed to the 

present document. Neither Eurojust nor the EUIPO can be held responsible for any inaccuracies in the 

text of the judgments.  

In case of any errors or inconsistencies in the document, please notify the IPC Project at 

IPCrime@eurojust.europa.eu.  

Compliance with personal data protection requirements in publicly available judgments is a 

responsibility for the national authorities that upload the judgements onto the national judicial 

databases. Eurojust and the EUIPO shall not be held liable for any personal data protection breach 

arising from the information provided in the selected judgements. 

mailto:IPCrime@eurojust.europa.eu
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Executive Summary 

 

This document, which is updated on an annual basis, provides an overview of the case-law of national 

courts with regards to the application of national legislations regulating intellectual property crime (IPC). 

An IPC is an infringement of intellectual property (IP) rights, such as counterfeiting commodities or 

pirating content. Counterfeiting involves the manufacturing, sale or distribution of goods without the IP 

right owner’s authorisation. The criminal offence of counterfeiting goods infringes intellectual property 

rights such as trademarks, designs, patents or geographical indications. Piracy, on the other hand, 

concerns the unauthorised use and exploitation of a copyright-protected work or copies thereof without 

the authorisation of the rightholder. 

The case-law overview contains summaries of national judgements, categorised in accordance with the 

main legal issues they address. Each summary includes a set of keywords reflecting the main issues of the 

case and references to the relevant legal provisions. Each summary also includes a list of the relevant 

legislation. A full text of each article in the original language along with its English translation can be 

accessed by clicking on the hyperlink provided. 

This compilation of national judgements’ summaries aims to highlight the most common issues dealt with 

by national courts in the area of IPC. In so doing, it helps to identify common practices and assist 

practitioners in applying relevant legal provisions during IPC investigations and prosecutions and making 

optimal use of existing resources and best practices stemming from existing IPC cases. 

The summaries of the provided judgments are not exhaustive. They should be used only as a reference 

and a supplementary tool for practitioners. Links to the full texts of the judgments are provided in the 

summaries and are also annexed to this document. 

This document is the second version of the analysis of case-law of national courts prepared within the 

framework of the IPC Project. The first version can be accessed here. 

The IPC Project was launched in 2021 as a coordinated effort between the European Union Intellectual 

Property Office (EUIPO) and the European Union Agency for Criminal Justice Cooperation (Eurojust) to 

enhance cooperation and deliver an efficient and coherent response to intellectual property crimes at the 

EU level. The project aims to provide comparative analyses of national jurisdictions, promote uniform 

practices and raise awareness of IPC across the EU. 

 

  

Have an interesting case on 

intellectual property crime that you 

think should be included in this 

document? 

 

Contact us at 

IPCrime@eurojust.europa.eu   

https://www.eurojust.europa.eu/publication/intellectual-property-crime-case-law-national-courts-2022
mailto:IPCrime@eurojust.europa.eu
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Switzerland – Case No Jug/2016/183 
In this case, the court analysed what constituted a falsification of goods as regulated in 

Article 155 of the Swiss Criminal Code. The means of modification or alteration of the 

falsified goods is irrelevant; the main element is the presentation of falsified goods as 

genuine, which automatically increases their value. 

 

Facts of the case 

The accused was running several clothing stores in Neuchatel and Lausanne. Between January and 

December 2010, the accused placed for sale a number of counterfeit clothes, shoes and accessories of 

luxury brands. The products had labels and packaging identical to the original products. Additionally, the 

accused stored a number of counterfeit products which were intended to be placed for sale as genuine 

products. Some of the products were purchased in Switzerland, others were brought from abroad. 

The first instance court found the accused guilty of, among other things, falsification of goods, 

infringement of the right to trademark and unfair competition, and sentenced him to 24 months of 

Country Switzerland 

Case No Jug/2016/183 

Keywords Trademark, counterfeit, falsification of trademark, damages, labelling 

Parties The accused v le Procureur de l’arrondisement de Lausanne 

Date 19.5.2016 

Court name Cour d’appel penale du Tribunal cantonal du canton de Vaud 

Instance Second instance 

EU norms - 

Other norms Article 155 of the Swiss Criminal Code 

Fine/damages Sentence/Fine   

The first instance court sentenced the accused to 24 months of prison 
sentence – 12 months in prison and 12 months suspended.  

Damages  

The first instance court ordered the accused to pay damages of CHF 30 
(around EUR 29) per day for 45 days.  

The second instance court annulled the decision in part on calculation of 
damages and declared that the damages should be determined by a civil 
court.  

Reference Recherche des décisions: Jug / 2016 / 183 (vd.ch)  

Related judgements Decision of Swiss Federal Tribunal dated 13.9.2017, case No 6B 984/2016 
Suisse, Tribunal fédéral, Cour de droit pénal , Arrêt du 13 septembre 2017, 
6B 984/2016 (juricaf.org) 

 

I. Falsification of trademarks 
 

https://www.findinfo-tc.vd.ch/justice/findinfo-pub/internet/search/result.jsp?path=CAPE/Jug/20160610143317477_e.html&title=Jug%20/%202016%20/%20183&dossier.id=5554912&lines=6
https://juricaf.org/arret/SUISSE-TRIBUNALFEDERALSUISSE-20170913-6B9842016
https://juricaf.org/arret/SUISSE-TRIBUNALFEDERALSUISSE-20170913-6B9842016
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prison – 12 months in prison and 12 months of suspended sentence. Additionally, the first instance court 

ordered the accused to pay a penalty of CHF 30 (around EUR 29) a day for 45 days, and ordered the 

confiscation and destruction of the counterfeit goods. 

The accused appealed the first instance court decision claiming that the court failed to prove that the 

confiscated goods were counterfeit, his criminal intent and wrongly calculated the damages. The accused 

argued that the confiscated goods were not counterfeit, and that luxury brands often produce extra 

products and sell them at a discount or with different labelling on the ‘grey market’. 

Substance 

- Elements of crime of falsification of goods (Article 155 of the Swiss Criminal Code) 

The second instance court assessed the elements of crime set in Article 155 of the Swiss Criminal Code. 

The court indicated that the amendments to Article 155 of the Swiss Criminal Code that took place in 1995 

expanded the application of this article by including such actions as falsification of goods, import of the 

falsified goods and placing them for sale. The term 'falsification’ encompasses the term ‘counterfeiting’, 

which means that a product was made using materials or means other than the original product. The 

goods are also considered as falsified when their packaging or labelling presents them as genuine 

products and thus misleads the consumers. 

Article 155 of the Swiss Criminal Code stresses the appearance of the falsified goods, which suggests that 

the presented value of the falsified goods is higher than their actual value, which creates the risk of 

confusion on the market. The notion of falsification is no longer assessed on the basis of the change, but 

on the difference between their actual value and the value presented to the consumer. The falsified goods 

are always of a lower value than genuine products; therefore presenting them as genuine producs 

automatically increases their value. It is not necessary for the product to be of a lower quality; the key 

element is presenting the product as genuine. 

For this reason, the second instance court concluded that labelling was one of the tools that allowed the 

counterfeit products to be presented as genuine, and rejected the claim of the accused. 

The accused further claimed that the first instance court failed to prove his criminal intent. He purchased 

the goods from the grey market and was not aware that they were counterfeit. The second instance court 

rejected this claim, indicating that the accused purchased the goods from suppliers that were not verified 

by the luxury brands and did not take any precaution to ensure that he had not purchased counterfeit 

goods. 

- Calculation of damages 

The accused further claimed that the first instance court erroneously calculated the damages as it did not 

prove that the confiscated goods were counterfeit. 

The second instance court indicated that the damages are calculated on the basis of the claimed loss and 

the link between the actions of the accused. Damages are considered to be the involuntary decrease in net 

worth. They may consist of a reduction of assets, an increase in liabilities or a missed gain. 

The civil party has an obligation to prove the existence of the damages as well as the causal link. Where 

the exact amount of the damages cannot be determined, the judge can determine the amount of the 

damages taking into consideration the information provided by the civil parties and the principle of 

fairness. 

In the present case, the first instance court calculated damages on the basis of a letter submitted by the 

civil parties. The letter listed allegedly sold goods and the profit the accused made. However, the 

document did not clarify whether the alleged profit was calculated on the basis of the displayed prices or 
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the actual price paid for the goods. For this reason, the second instance court concluded that the 

information provided by the civil parties was inconclusive and did not allow for the damages to be 

determined. Therefore, the first instance court decision in part on damages was annulled. 

The calculation of damages in the present case requires a more detailed examination of evidence in order 

to ensure that all parties have an equal opportunity to present their evidence. For this reason, the second 

court referred the question of civil damages to the civil court. 

- Decision of the Swiss Federal Tribunal 

The accused challenged the decision of the second instance court before the Swiss Federal Tribunal. The 

tribunal, as a third instance court, affirmed the findings of the second instance court in its decision No 6B 

984/2016. The court added that in application of Article 155 of the Swiss Criminal Code, whether the 

goods were alterations of the original or made from scratch is irrelevant. The manner in which the 

accused created misleading appearances is also irrelevant. The main aspect is that the falsified goods were 

presented as genuine. If such manipulation was not done, the consumer would have bought the goods at 

a lower price, or would have not bought them at all. 

Therefore, according to Article 155 of the Swiss Criminal Code, the means of manipulation is irrelevant, 

the key aspect being the difference between the actual value of the falsified goods and their increased 

value due to their presentation as genuine products. Further, it is presumed that even the most accurate 

imitation of the trademark is, in principle, worth less than the original, insofar as the copy is deprived of 

its essential characteristic – being a branded item. This characteristic comes with certain benefits, such 

as after-sale services or the guarantee of a vast network of luxury goods dealers. 

Comment 

The second instance court analysed the elements of crime of falsification of goods set in Article 155 of the 

Swiss Criminal Code. In deciding on this criminal offence, the manner in which the goods were falsified is 

irrelevant – the main aspect is the fact that the falsified goods were presented as genuine, which 

automatically increases their value. The value of the falsified goods is always lower; therefore, presenting 

them as genuine confuses the consumer. If the falsified goods were presented at their actual value, the 

consumer would have bought the goods at a lower price or would have not bought them at all. It is further 

presumed that even the best imitation of the branded goods is considered of a lower value than the 

original product. 

  

https://juricaf.org/arret/SUISSE-TRIBUNALFEDERALSUISSE-20170913-6B9842016
https://juricaf.org/arret/SUISSE-TRIBUNALFEDERALSUISSE-20170913-6B9842016
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France – the Bulltrack Case 
In this case, the court addressed the violation of copyright-protected work by making them 

available to download on two websites – ‘Bulltrack’ and ‘Snowtiger.net’. The court further 

analysed the application of Article L.331-1-3 of the French Intellectual Property Code, 

which details the methods to calculate damages 

Country France 

Case No  

Keywords Copyright, topsite, compensation for damages 

Parties 7 accused v Office of the General Prosecutor 

Date 22.01.2019 

Court name Cour d’appel de Paris 

Instance Second instance 

EU norms — 

Other norms Articles L112-2, L121-2, L121-8, L122-2, L122-3, L122-4, L122-6, L212-3, L213-
1, L215-1, L216-1, L331-1-3, L335-2, L335-2-1, L335-3, L335-4, L335-5, L335-6 
of the Intellectual Property Code 

Fine/damages Sentence/fine   

3 of the accused were ordered to pay a fine of EUR 10 000; 1 accused – a fine of 
EUR 15 000; 3 of the accused received a prison sentence of 3, 4 and 6 months, 
respectively. 

Damages  
5 of the accused were found jointly liable to pay the following damages for the 
activities of the ‘Bulltrack’ website: 

- Syndycat de l’Edition Video Numerique (SEVN) – EUR 2 000; 
- Federation Nationale des Distributeurs de Films (FNDF) – EUR 4 000. 

3 of the accused were found jointly liable to pay the following damages for 
activities of the ‘Snowtiger.net’ website: 

- Columbia Pictures Industries Inc. – EUR 2 280 933; 
- Disney Enterprises Inc. – EUR 3 939 023; 
- Paramount Pictures Corporation – EUR 3 008 229; 
- Tristar Pictures Inc. – EUR 114 385; 
- 20th Century Fox Film Corporation – EUR 5 726 257; 
- Universal City Studios – EUR 3 687 809; 
- Warner Bros Inc. – EUR 3 326 474; 
- Société des Auteurs, Compositeurs et Editeurs de Musique (SACEM) and 

Société pour l’Administration du Droit de Reproduction Mécanique 
(SDRM) – EUR 539 430; 

- Société Civile des Producteurs Phonographiques (SCPP) – EUR 53 935. 

All 7 accused were found jointly liable to pay moral damages of EUR 1 000 to 
SACEM and SDRM, and EUR 1 000 to SCPP. 

Reference Legalis | L’actualité du droit des nouvelles technologies | Cour d’appel de Paris, 
Pôle 5- Ch. 14, arrêt du 22 janvier 2019 

Related 
judgements 

Decision of Court of Cassation dated 14.1.2020 in case No 19-81.203 
Décision - Pourvoi n°19-81.203 | Cour de cassation 

 

II. Calculation of damages  
 

https://www.legalis.net/jurisprudences/cour-dappel-de-paris-pole-5-ch-14-arret-du-22-janvier-2019/
https://www.legalis.net/jurisprudences/cour-dappel-de-paris-pole-5-ch-14-arret-du-22-janvier-2019/
https://www.courdecassation.fr/decision/5fca5e5aed976c452144f00c?search_api_fulltext=Snowtigers&sort=&items_per_page=&judilibre_chambre=&judilibre_type=&judilibre_matiere=&judilibre_publication=&judilibre_solution=&op=&date_du=&date_au=&previousdecisionpage=&previousdecisionindex=&nextdecisionpage=&nextdecisionindex=
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Facts of the case 

The seven accused were running two websites which made available to the public and provided access to 
various copyright-protected works such as musical works, films, TV shows and games without prior 
permission from the copyright holders. The accused were acting in an organised criminal group – each of 
them had different roles, such as website creator, administrator, website ‘racer’ who supplied the 
websites with copyright-protected works, manager of storage servers and user manager. 

The two websites were created by one of the accused, who also had the role of lead administrator. 

The first website was called ‘Bulltrack’ (later renamed ‘Netyse’). It was dedicated to the exchange of 
copyright-protected works by users and offered a storage space consisting of computer services rented 
from several hosting companies. The access to the website was secure, paid and controlled by the 
administrators. The website had between 150 and 300 users. It was estimated that the website stored 
7 857 films and 14 628 episodes of various TV shows. The website was run by its lead administrator and 
four others of the accused, who had different roles. The system was based on a hierarchical organisation 
at four different levels. At the first level, the administrator decided on the orientation, use, location and 
type of server. On the second level, two other people were responsible for renting the servers, providing 
the topsite and maintaining it. At the third level, the administrator recruited ‘racers’ to make copies of 
works. Finally, the network recruited users, ‘suppliers’, who had the right to access the website after 
making a payment to the PayPal accounts of the administrators. 

The second website was called ‘Snowtiger.net’. The website included links to ‘.torrent’ files through which 
the users could download the copyright-protected works on the peer-to-peer (P2P) exchange network 
‘BitTorrent’. The website had 3 375 torrent files of films that were downloaded 14 844 982 times, 2 455 
torrent files of TV shows downloaded 8 072 601 times, 574 musical albums downloaded 1 252 468 times, 
and 52 music videos downloaded 95 924 times. The website was run by the lead administrator, who was 
supported by two others of the accused. 

While the two websites were operating independently of each other, Bulltrack provided Snowtiger with 
some of the copyright-protected material. The Bulltrack website was also using servers that allowed for 
high download speed (using ‘powerseed’), which were also used by the Snowtiger website. This shows 
that the infringements committed on the Bulltrack website were used to supply copyright-protected 
works to the Snowtiger website. Therefore, the infringements committed by the Snowtiger website were, 
in part, the consequence of those committed on the Bulltrack website. 

The first instance court found all seven of the accused (the administrator of the two websites along with 
the four people who ran the Bulltrack website and the two people who ran the Snowtiger website) guilty 
of reproducing and disseminating to the public copyright-protected works without the authorisation of 
the copyright holders, and imposed either a custodial sentence or a fine. Additionally, the first instance 
court granted the claims of the civil parties and declared all seven of the accused jointly liable to pay civil 
damages. 

Substance 

The Court of Appeals reviewed the first instance court decision confirming it in part but overturning it in 

part on calculation of damages. The Court of Cassation further annulled the decision of the Court of 

Appeals in part related to calculation of damages caused by the Bulltrack website to SACEM, SRDM and 

SCPP. 

- Role of each of the accused in the reproduction and dissemination to the public of 

copyright-protected works 

The accused appealed the first instance court decision, claiming that the court did not take into 
consideration the role of each of the accused. Some of the accused had never supplied the website with 
copyright-protected works nor received any payment for their contribution. 
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The second instance court indicated that each of the accused contributed to the overall functioning of the 
two websites. By being a part of an organised criminal group, each of the accused created technical means 
to share the copyright-protected works. Their contribution was essential to ensure that the websites were 
operational and that the users were able to download the copyright-protected works. The court further 
declared that whether the accused received any payment for their role was irrelevant. 

The contribution of each of the accused made it possible to upload links to films, TV shows and games to 
the Bulltrack website, which in turn provided content to the Snowtiger website. They also created 
technical means to download the copyright-protected works by renting large storage servers and 
providing high-speed download options. 

For these reasons, the second instance court confirmed this part of the decision of the first instance court. 

- Calculation of damages 

The accused further claimed that the first instance court erroneously calculated the damages because all 
of the accused were held jointly liable without taking into consideration that they were involved in 
managing two different websites. Furthermore, the accused claimed that the civil parties failed to provide 
evidence of the alleged damage. 

Joint liability to pay damages. The second instance court examined whether all seven of the accused 
could be held jointly liable to pay damages as declared by the first instance court. In order to determine 
joint liability in an organised criminal group, the link between the illegal acts and each member of the 
group needs to be defined. In the present case, four of the accused were only managing the Bulltrack 
website, while the other two of the accused were only managing the Snowtiger website. The accused did 
not mix their roles between the two websites. Only one of the accused was involved in the management 
of both websites. 

The court concluded that the accused could not be held liable for activities of the website where they did 
not have a role or contribute to its illegal activities. For this reason, the court annulled this part of the 
decision of the first instance court and divided the liability of each of the accused on the basis of their 
contribution to a particular website. Only one of the accused, the creator and lead manager of both 
websites, could be held liable for the damages caused by both websites. 

Legal basis for calculation of damages. The second instance court addressed the issue on how the 
damages were calculated by the lower instance court. The basis for determining the damages is set in 
Article 331-1-3 of the Intellectual Property Code. In deciding on damages, the court shall take into 
consideration the following: 

1. negative economic consequences of the infringement of the rights, including the loss of profit and 
the loss suffered by the injured party; 

2. moral damages; 
3. profits made by the infringer, including savings of intellectual, material and promotional 

investments. 

The court may, as an alternative and at the request of the injured party, award a lump sum for damages. 
This sum shall not be exclusive of compensation of non-pecuniary damages caused to the injured party. 

Therefore, the damages can be determined either by setting a lump sum or on the basis of the loss of 
profits, which needs to be justified by the civil party. In case a civil party chooses one of the methods for 
calculation of the damages, the court does not have a right to choose a different method of calculation. 

The Bulltrack website. Firstly, the court addressed the calculation of damages in relation to the Bulltrack 
website. The court confirmed the calculation of damages to two trade unions (FNDT and SEVN) carried 
out by the first instance court. The court took into consideration the high number of copyright-protected 
works stored in this website and the fact that it only had 150–300 users. The low number of users was a 
key factor which reduced the requested damages to EUR 2 000 for SEVN and EUR 4 000 for FNDT. 
Following the analysis on joint liability, the court found five of the accused jointly liable to pay these 
damages. 
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The court further noted that the request for damages made by three authors’ associations (SACEM, SRDM 
and SCPP) could not be granted because there was no official calculation of the amount of copyright-
protected works available on this website (the numbers provided being mere estimates) and because the 
parties did not show to which extent the Bulltrack website contributed to the activities of the Snowtiger 
website. Finally, the producing companies did not request damages for the activities of the Bulltrack 
website. 

The Snowtiger website. The second instance court analysed the damages granted by the first instance 
court to the production companies and the three authors’ associations and concluded that this decision 
was not justified. 

The first instance court’s decision unreasonably reduced the damages requested by seven production 
companies. The requested damages amounted to EUR 5 per download of a film and EUR 10 per download 
of a film which was exclusively broadcasted in cinemas. The court confirmed that the calculation of the 
loss for a regular film is based on the average price of a DVD at that time (EUR 14.53) after deduction of 
value added tax (VAT), royalties related to collective management of the copyright and the distribution 
commission. The court further confirmed that each download equals to the sale of one DVD. 

The reference to the price of the DVD cannot be applied to the films exclusively broadcasted in cinemas. 
Even though the parties did not justify the calculation of the damages for such films, the court 
nevertheless acknowledged that downloading a film exclusively available in cinemas caused a greater 
prejudice. Therefore, the loss of profit was set to EUR 8 per film. In total, the court awarded 
EUR 22 083 180 of damages to be paid by three of the accused, who were managing the Snowtiger 
website. 

In addition to the loss of profit of the film producers, the court addressed the loss of royalties related to 
collective management of the copyrights. SACEM and SDRM requested compensation amounting to 
EUR 539 430.10, which was based on the calculation of EUR 0.072 per downloaded cinematographic 
work and EUR 0.706 per downloaded music album. The court found this calculation justified as it was 
based on the analysis of distribution contracts with the film producers, and granted their requested 
damages. 

Furthermore, the SCPP requested compensation of EUR 2 per download. The court indicated that the 
SCPP did not provide any basis for this calculation, such as analysis of distribution contracts or economic 
analysis demonstrating the loss of revenue; it merely indicated that this amount was awarded in the 
previous court decisions. Even the previous court decisions can constitute an element of assessment, they 
cannot replace an objective analysis of the lost profit. Nevertheless, the court concluded that the SCPP had 
a legitimate right to request damages. Due to their choice to compensate the loss of profit, the court was 
not able to set a lump sum. For this reason, the court set the loss of profit at EUR 0.20 per download – 
totalling EUR 53 935.60 to be paid to the SCPP. 

Moral damages. The authors’ associations further submitted a request to compensate non-pecuniary 
damages against all seven of the accused. The court concluded that even though it was not possible to 
determine damages for the activities of the Bulltrack website, it has proven that this website violated 
copyrights. For this reason, the court ordered all accused to jointly pay non-pecuniary damages of 
EUR 1 000 to SACEM and SDRM and EUR 1 000 to SCPP. 

- Decision of the Court of Cassation 

The three authors’ associations (SACEM, SDRM and SCPP) requested that the Court of Cassation review 

the second instance court’s decision regarding their request for damages related to the activities of the 

Bulltrack website. 

The Court of Cassation, in its decision No 19-81.203, indicated that the second instance court wrongly 

concluded that there was no link between the two websites. The link between the two websites is the 

administrator, who managed the two websites and set up Bulltrack’s storage so that it would be available 

https://www.courdecassation.fr/decision/5fca5e5aed976c452144f00c?search_api_fulltext=Snowtigers&sort=&items_per_page=&judilibre_chambre=&judilibre_type=&judilibre_matiere=&judilibre_publication=&judilibre_solution=&op=&date_du=&date_au=&previousdecisionpage=&previousdecisionindex=&nextdecisionpage=&nextdecisionindex=
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to the Snowtiger website. This allowed the flow of the copyright-protected works from one website to 

another, facilitating its functioning. 

The court further indicated that the purpose of Article 331-1-3 of the Intellectual Property Code is to 

provide means of calculation of damages. This article does not regulate the question of whether the 

parties are eligible to request damages. The question of whether the parties have a legitimate right to 

request damages results from the act of infringement committed by the accused. Therefore, by claiming 

that the damages cannot be granted because there is no precise calculation of the number of copyright-

protected works or that the parties did not show the extent of works supplied by the Bulltrack website to 

the Snowtiger website, the second instance court violated the principle of the right to compensation for 

damages. 

The Court of Cassation further indicated that the second instance court erroneously concluded that the 

only way to determine the damages was to provide proof of financial loss. Article 331-1-3 of the 

Intellectual Property Code included a number of other means available to the court in case the financial 

loss could not be determined. 

For these reasons, the Court of Cassation annulled the second instance court’s decision in part related to 

the compensation for damages to SACEM, SRDM and SCPP for the activities of the Bulltrack website and 

sent the case back to the second instance court. 

Comment 

In this landmark decision, the second instance court analysed the roles of the accused in the organised 
criminal group and how this affected their liability. The court indicated that even if the accused had 
different roles, their collective actions contributed to the functioning of the two websites and in turn 
facilitated the illegal downloading of copyright-protected works. 

The court further analysed the calculation of damages and indicated that the civil parties needed to justify 
their request for compensation of the lost profit. The court, however, issued a contradictory decision, 
which both acknowledged the right to compensation for damages even if there was no justified calculation 
of the loss and rejected the claim for damages because it was not possible to calculate the exact loss. The 
contradictory elements of the court’s decision were reviewed by the Court of Cassation, which indicated 
that the right to request damages arises at the moment the accused are found guilty of infringement. Lack 
of means to calculate the damages cannot be a reason to deny the request for damages. 
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France – the Usenet Case 

 In this case, the court addressed the role of the accused in the management of a website 

which allowed users to download copyright-protected works. The court further addressed 

the calculation of damages as described in Article L.331-1-3 of the French Intellectual 

Property Code. 

 

Facts of the case 

In August 2014, an undercover SACEM agent noted that a website made available to internet users, for a 

paid subscription, access to Usenet servers (a system of discussion groups allowing users to exchange 

articles, to which files can be added in ‘binary’ mode). The website offered the possibility to subscribe to 

different plans priced from EUR 2 to EUR 8 depending on a chosen download capacity. The undercover 

agent signed up to the website and discovered a number of groups where users could download 

audiovisual and musical works. The website allowed access to 10 837 groups, 2 120 of which were groups 

sharing protected works using ‘binary’ files. During the investigation, almost 3 million of 

alt.binaries.sound.flac files and more than 22 million of alt.binaries.mp3 files were identified. 

Country France 

Case No  

Keywords Internet users, copyright, making available to the public, calculation of 
damages 

Parties Accused v. the prosecution 

Date 31.3.2017 

Court name Cour d’appel de Colmar 

Instance Second instance 

EU norms — 

Other norms Articles L335-3, L335-2-1, L112-2, L121-2, L122-2, L122-4, and L122-6 of 
the Intellectual Property Code;  

Fine/damages Sentence/Fine   

6-month suspended prison sentence and confiscation of equipment 

Damages  

The accused was ordered to pay EUR 20 000 of material damages and 
EUR 1 000 of moral damages to the Société des Auteurs, Compositeurs et 
Editeurs de Musique (SACEM).  

The court further ordered the publication of a press release in two 
newspapers of SACEM’s choosing at the cost of the accused. 

Reference Legalis | L’actualité du droit des nouvelles technologies | Cour d’appel de 
Colmar, arrêt du 31 mars 2017 

Related judgements Decision of Court of Cassation dated 20.3.2018 in case No 17-83.539 
Décision - Pourvoi n°17-83.539 | Cour de cassation 

 

https://www.legalis.net/jurisprudences/cour-dappel-de-colmar-arret-du-31-mars-2017/
https://www.legalis.net/jurisprudences/cour-dappel-de-colmar-arret-du-31-mars-2017/
https://www.courdecassation.fr/decision/5fca928d3c023286830265cc?search_api_fulltext=SACEM+penal&sort=&items_per_page=&judilibre_chambre=&judilibre_type=&judilibre_matiere=&judilibre_publication=&judilibre_solution=&op=&date_du=&date_au=&previousdecisionpage=0&previousdecisionindex=2&nextdecisionpage=0&nextdecisionindex=4
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The accused was the director of a company managing the website. During the 3-year period when the 

website operated, the accused earned EUR 98 616. 

The first instance court found the accused guilty of making available to the public copyright-protected 

works as defined in Articles L112-2 and L335-2-1 of the Intellectual Property Code and of counterfeiting 

by dissemination or representation of work of mind in disregard of the rights of authors as defined in 

Articles L335-3, L112-2, L121-2, L122-2, L122-4 and L122-6. 

The accused appealed the decision of the first instance court, claiming that he was a mere internet 

provider and was not aware of the nature of the files that users could download. 

Substance 

- Criminal offences of making available to the public the protected works and counterfeiting 

by representation of works of mind in disregard of the rights of authors 

The court noted that the accused was the creator and administrator of the website that provided 

subscribed users with direct links to discussion groups, allowing them to download copyright-protected 

works. The website further contained a set of programs, processes and rules dedicated to the control of 

the subscribers’ access rights, management of their requests and connection to the Usenet servers to 

download the copyright-protected works. These acts constituted communication to the public within the 

meaning of Article L122-2 of the Intellectual Property Code, and representation and dissemination of 

works of mind within the meaning of Article L335-3 of the Intellectual Property Code. 

The court indicated that management of the website is not a subject of this case; the case rather relates 

to the creation of the means allowing to download the copyright-protected works. In this context, the 

court noted that the accused had an active role in creating technical means to promote illegal 

downloading of copyright-protected works. He provided a server (seedbox) dedicated to downloading 

the files on a P2P ‘Bit-Torrent’ network, created the technical means to bypass downloading surveillance 

(Hadopi) and took other necessary technical steps. The accused further mentioned in discussion forums 

that he had created the necessary software himself. Finally, he advertised the website on Twitter as a 

platform for illicit downloading of copyright-protected works. This shows that the accused’s knowledge 

was not limited to a mere passive role of managing the storing information provided by his customers 

without any knowledge of or control over the type of information at hand. The accused created technical 

means specifically designed to allow the illicit download of copyright-protected works, which is a clear 

indication of his intent. Thus, the second instance court upheld the decision of the first instance court. 

- Calculation of damages 

The court declared that SACEM had a right to request damages in the event of unauthorised use, 

performance, representation and reproduction of works brought to it. 

The methods of calculation of damages are set in Article L331-1-3 of the Intellectual Property Code. In 
calculating the damages, the court shall take into consideration the following: 

1. negative economic consequences of the infringement of the rights, including the loss of profit and 
the loss suffered by the injured party; 

2. moral damages; 
3. profits made by the infringer, including savings of intellectual, material and promotional 

investments. 

The court may, as an alternative and at the request of the injured party, award a lump sum for damages. 

This sum shall not be exclusive of compensation of non-pecuniary damages caused to the injured party. 
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In this case, SACEM estimated that there were around 48 786 albums available to download and indicated 

that the minimum price per downloaded work was EUR 0.07 excluding taxes. 

However, the court indicated that given that there was no exact number of counterfeited works set in this 

case, it was not possible to calculate the exact financial loss. For this reason, the court decided to grant a 

lump sum of EUR 20 000 as a means of compensation. In deciding the amount of compensation, the court 

took into consideration the total amount of subscribers (4 715), the fact that the website generated 

EUR 98 616 of profit, and the fact that the users were downloading both musical and audiovisual works. 

The court further declared that the accused caused harm to the community of authors and granted the 

latter EUR 1 000 in moral damages. 

- Decision of Court of Cassation 

The accused filed a claim to the Court of Cassation; however, in its decision No 17-83.539 the court 

declared the case inadmissible. 

Comment 

In this case, the court differenciated between the technical mean necessary to manage the website and 

the technical means necessary to download the copyright-protected works. The court analysed the 

elements of the activities of the accused that showed his intent to facilitate the illicit download of 

copyright-protected works. The court refused to believe that the accused was an internet service 

provider, as he was far from having a passive and purely technical role in operating a process of access to 

a communication network. 

  

https://www.courdecassation.fr/decision/5fca928d3c023286830265cc?search_api_fulltext=SACEM+penal&sort=&items_per_page=&judilibre_chambre=&judilibre_type=&judilibre_matiere=&judilibre_publication=&judilibre_solution=&op=&date_du=&date_au=&previousdecisionpage=0&previousdecisionindex=2&nextdecisionpage=0&nextdecisionindex=4
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Switzerland – Case No 6B 167/2012  

This case addresses the unauthorised decryption of encrypted television programs. The 

court analysed whether the distribution of modified devices allowing to view encrypted 

television programs fell within the notion of public reception and whether it violated the 

rights of the performers, producers of video and audio works, and broadcasters. 

 

Facts of the case 

Société d’Edition de Canal Plus and Canal+ Distribution SAS belong to the Canal+ group, whose main 

activities are the distribution of payed channels, films and television programs. In order to limit access to 

its programs, Canal+ encrypts the signal of its programs. To access the programs, the subscribers receive 

a control word transmitted to a smart card. Once decrypted by the smart card, the control word is sent to 

the subscribers, allowing them to view the programs. 

The first of the accused was the founder of a company trading antennas and satellite dishes. He had two 

stores in Renens and Fribourg. In 2006 and 2007, he modified decoding devices (in particular 

Drambox 500) so they could decode the signal of the two Canal+ broadcasters. The second of the accused 

was working with the owner of the company. 

Both of the accused were selling the devices to their customers. To benefit from the decoding system, the 

customers had to pay a yearly maintenance fee of CHF 350 (around EUR 340). The accused sold between 

200 and 250 modified devices, earning between CHF 130 000 and CHF 162 000 (between around 

EUR 126 916 and EUR 158 157). 

Country Switzerland 

Case No 6B 167/2012 

Keywords Copyright, broadcasting, public reception 

Parties Accused v Société d'Edition de Canal Plus and Canal+ Distribution SAS 

Date 11.10.2012 

Court name Federal Tribunal  

Instance Third instance 

EU norms — 

Other norms Articles 10(2)(f), 67(1)(i) and 69(1)(e) of the Federal Law on Copyright and 
Related Rights 

Fine/damages Both accused were acquitted. The request for civil damages by the civil 
parties was dismissed. 

Reference 139 IV 11 - Tribunal fédéral (bger.ch) 

Related judgements Decision of Cour d’appel pénale du Tribunal cantonal du canton de Vaud 
dated 09.12.2011, case No 147 
Recherche des décisions: Jug / 2012 / 9 (vd.ch)  

 

III. Communication to the public of copyright-protected works  
 

https://www.bger.ch/ext/eurospider/live/fr/php/clir/http/index.php?lang=fr&type=highlight_simple_query&page=1&from_date=&to_date=&from_year=1954&to_year=2022&sort=relevance&subcollection_c6=on&insertion_date=&from_date_push=&top_subcollection_clir=any&query_words=167%2F2012&part=all&de_fr=&de_it=&fr_de=&fr_it=&it_de=&it_fr=&orig=&translation=&rank=1&highlight_docid=atf%3A%2F%2F139-IV-11%3Afr&number_of_ranks=23&azaclir=clir
https://www.findinfo-tc.vd.ch/justice/findinfo-pub/internet/search/result.jsp?path=3077043&title=Jug%20/%202012%20/%209&dossier.id=3045003&lines=4
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The first instance court acquitted the accused of manufacturing and marketing the equipment for 

fraudulent decoding of encrypted services, of infringement of the Federal Law on Unfair Competition, and 

of infringement of the Federal Law on Copyright and related rights. 

Substance 

- Decision of the second instance court 

At the outset, the appellate court overturned the decision of the first instance court and found the accused 

guilty of infringement of the Federal Law against Unfair Competition. 

The court further turned to Articles 67(1)(i) and 69(1)(e) of the Federal Law on Copyright and Related 

Rights. Article 67(1)(i) relates to copyright violations, while Article 69(1)(e) relates to the violation of 

related rights. Both articles indicate that any person who wilfully and unlawfully makes a performance of 

a work made available, a broadcasted performance of a work or a retransmitted performance of a work 

perceptible, is liable to a custodial sentence not exceeding one year or a monetary penalty. 

These offences correspond to a violation of the rights of performers and broadcasting organisations as 

set out in Articles 10, 33 and 37 of the Federal Law on Copyright and Related Rights. The right to have the 

works broadcasted refers to an act by which a receiving station is used in such way that individuals who 

are not a part of the private circle of a person holding the device can hear or see the copyright protected 

works. Firstly, the accused did not broadcast, retransmit or make available the copy-right protected 

works themselves. Providing a decoder, card-sharing system or any other means enabling decryption of 

the signal did not constitute broadcasting or making the copyright-protected works available in any other 

way to the general public. Generally, the decoding devices were bought by private individuals for a private 

use. Therefore, the court concluded that the rights of the performers or broadcasters were not violated. 

For this reason, the second instance court upheld the acquittal rendered by the first instance court. The 

court added that the actions of the accused could be considered as a violation of Article 69a of the Federal 

Law on Copyright and Related Rights on offences relating to technical protection measures and to rights-

management information. However, this article came into force in 2008 and could not be applied in the 

present case due to the principle of non-retroactivity of criminal laws. 

- Decision of the Federal Tribunal 

The civil parties filed a claim to the Federal Tribunal claiming that the accused made the works 

perceptible against the will of the broadcasters. The accused created technological means allowing the 

subscribers to view encrypted works. The absence of a receiving station is irrelevant in this case. 

The tribunal indicated that Article 67(1)(i) of the Federal Law on Copyright and Related Rights 

criminalises actions against the right granted to the authors to make their works seen and heard. This 

right is also called the right of public reception. It means that copyright-protected works can be 

broadcasted or retransmitted on a screen or a loudspeaker without any additional devices. Some of the 

examples of this right are a restauranteur whose customers can watch television program, a department 

store that broadcasts music or a hairdresser who works with the music on. 

Article 69(1)(e) of the Federal Law on Copyright and Related Rights, on the other hand, protects the 

related rights of the performers, producers of audio and video works, and broadcasting organisations. 

This right allows the broadcasting organisations to create a broadcasting platform intended to be received 

by the public, such as a television subscription. 

In this case, the copyright protected works were not transmitted by the accused in a way that they could 

benefit from the works. On the contrary, the clients received the programs themselves and only then 

decrypted the programs by technical means provided by the accused. Therefore, the accused did not 
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broadcast the programs directly to their clients. The tribunal further indicated that the present case was 

not comparable to that of a restaurateur or a hairdresser distributing their works to customers at their 

establishment, where customers receive the works immediately without any intermediary. 

Furthermore, the tribunal indicated that hotel owners also make television programs perceptible to their 

clients by installing television sets in the hotel rooms. However, this is not considered as a violation of the 

rights of the author. For this reason, the tribunal concluded that the mere fact of making a work 

perceptible was not sufficient to incur criminal liability. The accused did not see or hear the programs 

broadcasted by the civil parties; therefore, the conditions for criminal liability as set in Articles 67(1)(i) 

and 69(1)(e) of the Federal Law on Copyright and Related Rights were not met. 

For this reason, the Federal Tribunal affirmed the decision of the lower instance courts, acquitting the 

accused and dismissing requests for civil damages. 

Comment 

In this case, the Federal Tribunal indicated that the mere fact of making a work perceptible was not 

sufficient to incur criminal liability under Articles 67(1)(i) and 69(1)(e) of the Federal Law on Copyright 

and Related Rights. In order for criminal liability under those articles to be incurred, it is necessary to 

prove that the accused benefitted from directly broadcasting the decoded programs, meaning that they 

themselvel broadcasted them. 
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Germany – Case No 334 Ls 158/10 

In this case, the court analysed the elements that constitute a criminal violation of 

copyrights in Germany, in line with Section 19a of the German Act on Copyright and Related 

Rights. The court further clarified the criminal responsibility incurred by online users who 

provided access to copyright-protected content through hyperlinks. 

 

Facts of the case 

The accused, S, was the founder and managing director of a company, Y, which he created alongside co-

accused T. The company’s main business was the provision of general internet services, in particular the 

design and distribution of advertising on behalf of various internet service providers. Website operators 

booked advertising from company Y and were paid – with so-called webmaster credit – on the basis of 

the number of page views. 

In 2004, the accused set up a film portal on the internet and registered its domain name in the Kingdom 

of Tonga (.to) – a group of islands in the South Pacific. The portal allowed users to download copyright-

protected works, including films, music, games, software, TV series and erotica, free of charge. To increase 

his profit and diversify his income streams, S placed a large amount of advertising on his portal, which 

users would have to view to access the free films available on it. In so doing, the accused became a 

customer of his own company (Y), from which he received webmaster credit. 

His portal used BitTorrent technology, which is particularly suitable for the distribution of large volumes 

of data and enables the transfer of files between users, instead of their download from a central server. 

Unlike conventional downloading, BitTorrent technology requires the use of specific software to convert 

a file with copyright-protected works into a torrent file, and a tracker that enables communication 

between the hosting and receiving computers. Although such conversion software and trackers are 

publicly available on the internet, the accused’s portal provided users with links to download the 

conversion software and a tracker. 

The accused’s film portal received significant public interest and became one of the most popular file 

sharing websites in Germany, allowing him to receive a generous income in webmaster credits from his 

Country Germany 

Case No 334 Ls 158/10 

Keywords Public communication of copyright-protected works, BitTorrent, financial 
gain, access to copyright-protected films, hyperlink 

Parties Prosecutor v accused 

Date 30.4.2013 

Court name Amtsgericht Aachen  

Instance First instance 

EU norms — 

Other norms Section 19(a) and Section 108a of the Act on Copyright and Related Rights 

Fine/damages No damages were mentioned in this case. 

Reference https://openjur.de/u/2148778.html 

 

https://openjur.de/u/2148778.html
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company Y. The success of the portal, in turn, benefited company Y, which was able to place frequently 

viewed advertising on the accused’s portal and charge its customers for it. The profitability of its business 

model was reflected in the company’s surplus, which amounted to EUR 143 370 in 2006, EUR 1 311 039 

in 2007 and EUR 749 564 in 2008. 

Substance 

The court first sought to confirm the role of the accused as the administrator of the portal. Given the 

illegality of the portal, the accused operated under the alias Q. 

The testimonies provided during the main hearing by numerous witnesses who had performed technical 

work on the portal (i.e. programming) or provided services (i.e. servers and the maintenance of server 

systems) on the accused’s request, left no doubt that the accused was the operator of the portal. This 

finding was further confirmed by a message posted by Q on the forum of a traffic portal, where Q enquired 

about the possibility of acquiring a driving licence in Poland. The fact that the details concerning the loss 

of Q’s driving licence, as reported by Q in the portal, concurred with the accused’s background story, 

confirmed that user Q and the accused were the same person. 

Having established the role of the accused as the portal’s administrator, the first instance court examined 

whether the conduct of the accused amounted to public communication of copyright-protected works. 

It began by drawing a distinction between cases where hyperlinks are used to provide access to a file 

containing copyright-protected works made available by an authorised person in another website and 

those where direct access to copyright-protected work is provided through hyperlinks that circumvent 

the protective technical measures employed by rightholders to open up public access to such works. 

Whereas the former does not constitute a violation of copyrights, the latter interferes with the holder’s 

right to make the work available to the public. 

Rejecting the accused’s claim of impunity for setting up a hyperlink, the court took the view that by 

providing access through his portal to copyright-protected films not freely available on the internet, the 

accused made copyright-protected works available to the public in line with Section 19a of the German 

Act on Copyright and Related Rights. The court’s decision was informed by the fact that the film offer in 

the accused’s portal was not targeted at a specific group of users, but at any visitor of the portal. 

In addition to providing users with the tools required to reproduce the films, including links to torrent 

software and access to a tracker, the portal also organised the works offered by category and indexed 

them. In this way, the accused’s film portal appeared to the public as a service provider that arranged free 

access to films and other copyright-protected works. According to the court, the collaborative work of the 

users, moderators and administrators, organised by the accused, and the technical measures employed 

by him, enabled copyrights to be violated by millions of users. 

The court deemed it irrelevant that the accused did not possess, reproduce, edit or upload the protected 

works to the server himself. Making the works available through the portal was sufficient. Without this 

action, users would not have been able to access them. The court did not consider it relevant that the films 

were exchanged between the computers of individual users (through BitTorrent technology) and not 

directly accessible from the portal, since everyone who clicked on a film listed on the portal had the 

impression of receiving it directly from the portal. 

Lastly, the court assessed the element of financial gain and ruled that the accused acted on a commercial 

basis within the meaning of Section 108a of the Act on Copyright and Related Rights. Although users were 

not required to pay any fees to access the films, the accused generated a high amount of indirect income 

from the webmaster credits paid to him in exchange for placing advertisements on his portal. Between 

May 2006 and March 2007 alone, the accused received EUR 94 792 in webmaster credits from the 
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advertising on his portal. According to the court, the profit made through the advertising activity was so 

closely related to the copyright infringements organised through the portal as to confirm the existence of 

a commercial motive in line with Section 108a of the Act on Copyright and Related Rights. 

The accused received a prison sentence of 3 years and 10 months. The sentence was based on a number 

of factors, including the popularity of the portal in Germany and the period during which it was available 

on the internet. The significant damage incurred by the rights holders, the accused’s business acumen and 

the illegal profits made also weighed on the court’s decision. 

Due to the long duration of the proceedings, which violated the rule of law in the preliminary and the 

main proceedings, 8 months were deducted from the accused’s custodial sentence. 

Despite indications that co-accused T programmed the original version of the portal and acted as one of 

its administrators, he was acquitted by the court, as his cooperator role could not be proven. 

Comment 

This important case concerned one of the most popular illegal providers of free copyright-protected 

works in Germany. 

The ruling provides a detailed assessment of the elements that constitute a criminal violation of 

copyrights in Germany. As regards file sharing in the online environment, the judgment helps to clarify 

what constitutes an infringement, with the court taking the position that the accused does not need to 

own, acquire or distribute the online files containing infringing material to commit a copyright 

infringement; providing access to copyright-protected works through an online library or directory of 

links is sufficient. 

Furthermore, this judgment offers some clarity regarding financial gain, an essential element in criminal 

copyright violations in Germany. It confirms that indirect profit made by an infringer in the course of a 

copyright infringement is enough to establish financial gain. Thus, the payment of a service by the user is 

not a necessary condition for the courts to establish a financial motive – the use of advertising allows the 

infringer to generate a high amount of income without the need to request users to directly pay for the 

service. 

Besides the significance of its legal findings, this judgment’s importance also lies in the sentencing given 

to the accused, which helps to show that violations of IP rights can have serious consequences for 

perpetrators and that courts are able to pass heavy sentences when all the elements of the crime can be 

properly established. 
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 Romania – Case No 356/2014 

In this case, the court analysed whether the author of an academic work enjoys the 

protection of Law 8/1996 on Copyright and Related Rights and when the works that have 

been made public can be used without informing the authors. The court further addressed 

the calculation of material damages. 

 

Facts of the case 

Between August and December 2008, two accused acquired a scientific work entitled ‘Methodology of 

scientific research’, which was published in 2006 by the injured party. The accused presented this work 

as their own intellectual creation in a publication entitled ‘Initiation in the methodology of scientific 

research’ and published it in 2008. The publication was used as a study material in the Faculty of Legal 

Sciences of the University of Galati. The experts, who provided their opinion during the trial, estimated 

that the publication of the accused consisted of 87 % of the work produced by the injured party. 

The second instance court found both accused guilty of the crime of appropriating without right the 

quality of authorship of a work as provided in Article 141(1) of Law No 8/1996 on Copyright and Related 

Rights. The court ordered the accused to pay a fine of RON 10 000 (around EUR 2 022) each, and to jointly 

pay non-pecuniary damages of EUR 5 000. The court further ordered the confiscation of the accused’s 

publication. 

The accused challenged the decision of the second instance court, claiming that they were acting within 

the allowed limits set in Law No 8/1996 on Copyright and Related Rights. The explicit consent of the 

Country Romania 

Case No 356/2014 

Keywords Plagiarism, copyright, compensation for damages. 

Parties Accused v Prosecutor’s Office 

Date 4.11.2014 

Court name High Court of Cassation and Justice, Criminal Section 

Instance Third instance 

EU norms — 

Other norms Articles 4(1), 33(1) and (4), 139(1), 141(1) of Law No 8/1996 on Copyright 
and Related Rights;  

Fine/damages Sentence/Fine 

Both accused were ordered to pay a fine of RON 10 000 (around EUR 2 022) 
each. The court further ordered the confiscation of 56 copies of the 
accused’s publication. 

Damages 

The accused were found jointly liable to pay non-pecuniary damages of 
EUR 5 000. 

Reference Detalii jurisprudență - Înalta Curte de Casaţie şi Justiţie a României (scj.ro) 

 

III. Authorship of copyrights 
 

http://www.scj.ro/1093/Detalii-jurisprudenta?customQuery%5B0%5D.Key=id&customQuery%5B0%5D.Value=118532#highlight=##%20%22drepturi%20de%20autor%22
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injured party was not needed as his publication was based on other scientific works and did not present 

any novel ideas. Additionally, the accused claimed that their actions did not qualify as a criminal offence 

because they did not receive any payment for their publication. 

Substance 

- Whether the accused acted within the limits set in Law No 8/1996 on Copyright and 

Related Rights 

The court referred to Article 4(1) of Law No 8/1996 on Copyright and Related Rights, which indicates 

that when a person’s name appears on a work, it is presumed that the person is an author unless it is 

proven otherwise. The ownership of a work includes two aspects: a positive one, where the author has a 

right to claim the authorship and all benefits arising from it, and a negative one, where the author has a 

right to oppose any act of usurpation by a third party. In the present case, the accused did not challenge 

the authorship of the injured party; therefore, authorship of the injured party was considered as 

established. For this reason, the accused had an obligation to follow the requirements set in Law 

No 8/1996 on Copyright and Related Rights. 

Such obligations are set in Article 33(1) of Law No 8/1996 on Copyright and Related Rights, which allows 

third parties, without the consent of the author or any payment, to use works previously made available 

to the public provided that the use is in accordance with good practice, does not contravene the normal 

exploitation of the work and does not prejudice the author’s rights. The use also has to be intended for 

teaching in educational or social care establishments. Article 33(4) of Law No 8/1996 on Copyright and 

Related Rights adds that such use always requires the author’s name to be mentioned, unless it is 

impossible to mention it. 

In the present case, the accused did not use any quotations in their publication, even though the structure 

of the work, title of chapters and subchapters were identical. At times, the publication of the accused used 

two to three consecutive pages from the publication of the injured party without any quotation. Overall, 

the expert opinion estimated that the two publications were almost identical (87 % match). For these 

reasons, the court concluded that the accused did not act within the framework allowed by the Law 

No 8/1996 on Copyright and Related Rights. 

The court further turned to the question of whether the injured party’s work could be considered as 

original. Law No 8/1996 on Copyright and Related Rights establishes the criterion of originality, which 

cannot be confused with that of novelty. While originality is a subjective criterion, novelty is an objective 

one. Novelty is an essential criterion in the field of invention; however, it is not required in the field of 

copyright. Lack of novelty does not mean lack of originality, because in the field of intellectual property, 

originality is given by the personal touch which reveals the personality of the author. 

In the present case, the injured party carried out an internship, participated in an international 

competition, conducted research and interviewed a number of professors in a foreign university. As a 

result of this research, the outline of the work was created. The court concluded that this showed the 

personality of the author. While the work was based on pre-existing work, it still manifested the author’s 

personality, therefore meeting the criterion of originality. 

Finally, the court indicated that the fact that the accused did not receive any payment for their publication 

was not relevant. Financial gain is not considered as a required element of crime, as set in Article 141(1) 

of Law No 8/1996 on Copyright and Related Rights. 
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- Calculation of damages 

The injured party requested EUR 100 000 of non-pecuniary damages and EUR 50 000 for material 

damages. The injured party argued that the material damages comprised EUR 10 000 of expenses related 

to scientific research to prepare for the publication and EUR 40 000 representing undue income, which 

the accused received because they were promoted as a result of the plagiarised publication. 

According to Article 139(2) of Law No 8/1996 on Copyright and Related Rights, when determining 

damages, the court should: 

- consider criteria such as negative economic consequences, particularly non-earned benefits and 

benefits earned unlawfully by the offender, and other non-economic factors, such as moral 

damages caused to the owner of the right; 

- in cases where the aforementioned criteria cannot be applied, grant damages representing three 

times the amounts that would have been lawfully owed for the type of utilisation that was the 

subject of the illicit deed. 

In the present case, the accused did not benefit from the publication. This aspect, although not relevant in 

determining the criminal character of the accused’s actions, is an important element in determining civil 

damages. It shows that the accused did not gain any illicit income. The court also noted that there was no 

evidence that the publication played a key role in the accused getting promoted – the accused perceived 

these new positions as a result of teaching activities. Furthermore, the cost of preparatory work that the 

injured party had to do before the work was published could be attributed to the accused, as there was 

no link between their wrongful act and the expenses incurred by the research. Finally, the injured party 

did not provide any evidence that the acts of the accused deprived him from any gain. For these reasons, 

the court concluded that the injured party was not entitled to material damages. 

Nevertheless, the wrongful act of the accused, consisting of appropriation without consent of the 

authorship of the injured party’s work, created a serious non-pecuniary damage. In determining moral 

damages, the court considered that the injured party carried out extensive research to prepare for the 

publication and that such publications are of high importance in the academic field. 

The moral compensation needed to fairly reflect the suffered damage, but at the same time could not 

become an unjustified source of income. Therefore, the compensation of EUR 5 000 constituted adequate 

and sufficient compensation to the injured party.  

Comment 

In this case, the court indicated that there was a presumption of authorship unless proven otherwise. The 

ownership of the work imposes certain obligations on any third parties wanting to use that work. The use 

of intellectual works which are made public without the consent of the author is possible provided that 

the author receives appropriate accreditation. 

The court further indicated that in order to claim material damages, the injured party had an obligation 

to prove that it had suffered a loss, that it was deprived from financial gain or that the accused gained 

profit from their illicit acts. However, even if the injured party is not able to show the material damages, 

it is entitled to a fair and sufficient compensation of non-pecuniary damages.   
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Romania – Case No 956/2014 

In this case, the court analysed the objective elements of the criminal offence of 

unauthorised reproduction of computer programs as provided in Article 139(9) of Law 

8/1996 on Copyright and Related Rights. The court analysed whether the company’s 

administrator could be held liable for this criminal offence. 

 

Facts of the case 

The accused was an administrator of a company which provided construction services until 30 January 
2009. In July 2008, the three injured parties requested an inspection of the company regarding the legality 
of the installation and use of computer programs. It was discovered that ten operating and in-use 
computer programs were installed on the company’s computers without appropriate licences. 

The prosecution charged the accused of committing the criminal offence of unauthorised reproduction of 
computer programs as set in Article 139(9) of Law 8/1996 on Copyright and Related Rights. The three 
injured parties submitted requests for civil damages. 

The first instance court acquitted the accused and dismissed the claims of the injured parties. The Court 
of Appeals confirmed the decision of the first instance court. The prosecution and the three injured parties 
filed a claim before the High Court of Cassation and Justice, claiming that the accused, as an administrator 
of the company, was responsible for the overall functioning of the company, including the legality of the 
computer programs. 

Substance 

- Decisions of the first and second instance courts 

The first instance court indicated that the objective elements of the criminal offence of unauthorised 

reproduction of computer programs set in Article 139(9) of Law 8/1996 on Copyright and Related Rights 

were the following: installation, storage, running or executing, and display or transmission on internal 

networks. 

Country Romania 

Case No 956/2014 

Keywords Copyright, computer software, installation. 

Parties Accused v the prosecution 

Date 17.3.2014 

Court name High Court of Cassation and Justice 

Instance Third instance 

EU norms — 

Other norms Article 139(9) of Law 8/1996 on Copyright and Related Rights 

Fine/damages The accused was acquitted. The requests for civil damages by the civil 
parties were dismissed.  

Reference Detalii jurisprudență - Înalta Curte de Casaţie şi Justiţie a României (scj.ro) 

 

IV. Unauthorised reproduction of computer programs 
 

http://www.scj.ro/1093/Detalii-jurisprudenta?customQuery%5B0%5D.Key=id&customQuery%5B0%5D.Value=113827#highlight=##%20%22drepturi%20de%20autor%22
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In this case, the computer programs were installed by the company’s IT specialist upon the management’s 

request. The IT specialist was aware that the computer programs did not have the appropriate licences. 

The accused, on the other hand, did not perform any of the actions described in the objective elements of 

the criminal offence of unauthorised reproduction of computer programs. Therefore he could not be held 

liable solely because he was an administrator of the company. 

The prosecution and the injured parties submitted an appeal claiming that who carried out the physical 

installation of pirated computer programs was irrelevant since, by virtue of his position, the accused was 

responsible for the overall activities of the company. Additionally, the accused knew that the installed 

computer programs did not have appropriate licences and did not take any action. 

The Court of Appeals rejected the claims of the prosecution. On the contrary, the court concluded that the 

perpetrator in the present case was the person who physically installed the unlicensed computer 

programs onto the company’s computers. For this reason, the Court of Appeals upheld the decision of the 

first instance court. 

- Decision of the High Court of Cassation and Justice 

The prosecution submitted a claim against the decision of the Court of Appeals. 

At the outset, the third instance court analysed the elements of the criminal offence of unauthorised 

reproduction of computer programs set in Article 139(9) Law 8/1996 on Copyright and Related Rights. 

In order for this to be considered as a criminal offence under Article 139(9) of Law 8/1996 on Copyright 

and Related Rights, the following conditions need to be met. 

- The computer program is under copyright protection. 

- An act of unauthorised reproduction was committed. 

- Unauthorised reproduction was committed during the period when the computer program was 

under copyright protection. 

- The computer program meets the condition of originality. 

- Unauthorised reproduction was carried out on a computer program. 

The term ‘reproduction’ for the purpose of this article means the ‘making, in whole or in part, of one or 

more copies of a work, directly or indirectly, temporarily or permanently, by any means and under any 

form, including the making of any sound or audiovisual recording of a work, as well as its permanent or 

temporary storage by electronic means’ (Article 14 of Law 8/1996 on Copyright and Related Rights). The 

unauthorised reproduction can be done in one of the following ways: installation, storage, running or 

executing, and display or transmission on internal networks. 

In the present case, the accused claimed that he received the invoices for computer programs and 

assumed that they included the licences. It was further established that the computer programs had been 

installed by the IT specialist. 

For these reasons, the court concluded that the liability of the accused could not be incurred based solely 

on the fact that he was the administrator of the company, because the objective element of this criminal 

offence was committed by the IT specialist. Even if the installation had been done at a request of the 

company’s management, the IT specialist has an obligation to inform the company about the appropriate 

licences and refuse to install the programs if those licences are not present. 

Comment 

The court analysed the elements of the criminal offence of unauthorised reproduction of computer 

programs as set in Article 139(9) of Law 8/1996 on Copyright and Related Rights. The court concluded 

that criminal liability could only incur if the accused had physically installed the computer programs. The 
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person who installs the computer programs has an obligation to inform the company’s management 

about the lack of appropriate licences and refuse to install the programs in case such licences are not 

provided. 
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Estonia – Case No 3-1-1-112-12 

In the present case, the Supreme Court of Estonia considered the scope of computer 

programs within Estonian copyright law and EU legislation on the protection of computer 

programs. The court also addressed the element of commercial scale as a prerequisite for 

the criminal infringement of IP rights related to computer systems, governed by 

Section 2221 (1) of the Estonian Penal Code. 

 

Facts of the case 

The accused planned to enter the internet casino market with his partner by establishing an internet 

casino. His partner was responsible for developing the software needed for their business, but was unable 

to properly handle this task. As a result, the accused copied to his computer the files that his partner had 

uploaded to a server known to both and discovered that several files pertaining to their internet casino  

contained online casino software, the copyright of which belonged to company P, with whom the 

accused’s partner was associated. 

The accused contacted representatives of P in Estonia, with whom he negotiated during several months 

the return of P’s software to the company. In exchange, he demanded that P compensate him to make up 

for the expenses incurred in the development of his business model, which had become unusable upon 

the discovery that it was built on company P’s software. In case of non-compliance, the accused 

threatened to disclose P’s trade secrets in relation to the software. 

The first instance court ruled that by discovering that the copyright-protected software belonged to P and 

not immediately deleting it from his computer, the accused was in illegal possession of a computer 

Country Estonia 

Case No 3-1-1-112-12 

Keywords Commercial scale, computer program, illegal possession of a computer 
program, financial benefit. 

Parties Accused v the prosecution 

Date 14.1.2013 

Court name Riigikohus (Supreme Court of Estonia) 

Instance Third instance 

EU norms Article 1 and Article 2 of Directive 2009/24/EC on the legal protection of 
computer programs 

Other norms Section 2221 (1) of the Estonian Penal Code and Section 4(3)(3) of the 
Estonian Copyright Act 

Fine/damages The accused was entitled to compensation for damages upon the 
submission of a written application to the Ministry of Finance  

Reference https://rikos.rik.ee/?asjaNr=3-1-1-112-12 

 

V. Commercial scale in copyright violations 
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program for commercial purposes in line with Section 2221 of the Estonian Penal Code. The accused was 

sentenced to a 6-months suspended prison sentence. 

The accused appealed the decision, arguing that the files copied from the server had not been proven to 

constitute a computer program within the meaning of copyright and that such a conclusion should rest 

on expert examination and not on the testimony of P’s employee witnesses. 

The second instance court dismissed the appeal. It ruled that the source code was considered a computer 

program for the purposes of copyright and noted that relying on the testimonies of P’s employees for the 

determination of the nature of the files was futile, since their testimonies did not touch on technical issues 

for which an expert opinion should have been sought. The second instance court upheld the first instance 

court’s decision and found that the accused illegally possessed a computer program for commercial 

purposes in accordance with Section 2221(1) of the Estonian Penal Code, as he intended to receive money 

from P to cover the costs of his casino business operations and repay related loans. 

Dissatisfied with this decision, the accused appealed to the Supreme Court, requesting that the decision 

of the second instance court be annulled and that he be acquitted. 

Substance 

The assessment of the Supreme Court focused on whether: a) the source code of company P that was in 

the possession of the accused constituted a computer program, b) the accused used or possessed it 

illegally and c) the accused committed the act for commercial purposes. 

As regards the first point of its assessment, the court ruled that the source code of company P was a 

computer program. Its reasoning centred on EU Law, and in particular Articles 1(1) and (2) of Directive 

2009/24/EC on the legal protection of computer programs, transposed into Estonian law, which 

stipulates that the term ‘computer program’ encompasses materials prior to their development and that 

their protection applies to all forms of manifestation of a computer program. 

The court further referred to the respective provision of the Estonian Copyright Act – Section 4(3) – which 

states that the protection of computer programs as literary works extends to any form of expression of 

the computer program. The same provision further adds that copyright protection is given to the results 

of the intermediate stages of creation of the work, including sketches, plans, drawings and source material 

for the creation of a computer program. 

It was the court’s view that since the source code is a precondition for every computer program and that 

an application can be developed from a source code with relative ease, the source code was to be 

understood as a material prior to the development of a computer program. As a result, source code is a 

computer program within the meaning of Directive 2009/24/EC, the Estonian Copyright Act and the 

Criminal Code. 

In response to the defence, the court noted that no expert opinion was required in this case since no 

dispute existed as to the fact that the subject of the proceedings was the source code and, in line with 

existing law, the source code was a computer program. 

With respect to the second point of its assessment – whether the accused possessed the computer 

program illegally – the court was of the opinion that since the accused could decide at his discretion what 

to do with the program he stored, he was in possession of the computer program within the meaning of 

Section 2221 (1) of the Penal Code. Moreover, as the accused lacked the authorisation of the copyright 

holder (company P), he possessed the software illegally. 

Thirdly, the court addressed the element of commercial scale, which is a prerequisite for the criminal 

infringement of copyrights related to computer systems in Estonian criminal law. Here, the court 

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32009L0024&from=EN
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established that the main question was whether the accused’s intention to demand money from P for the 

return of their computer program can be considered a commercial goal. 

The court highlighted that the concept of commercial scale in criminal law should not be interpreted 

broadly as was done by the two lower-instance courts, and indicated that this concept includes only 

activities carried out with the purpose of receiving a financial benefit in a systematic or repetitive way. 

The commercial scale requirement is thus not fulfilled when the accused only intends to obtain a one-

time financial benefit. 

With this interpretation, the court concluded that a one-time intention to sell a computer program cannot 

be regarded as a commercial goal because it does not involve a systematic or repeated intention to obtain 

financial gain. Thus, illegal possession of a copyright-protected computer program is only criminalised 

when there is a clear intention on the part of the user to benefit systematically and repeatedly. 

As a result the accused could not be considered to have committed a criminal infringement of the 

computer program in line with Section 2221 (1) of the Estonian Criminal Code and was thus acquitted by 

the Supreme Court. 

Comment 

This judgment offers an important understanding of the scope of computer programs, with reference to 

EU legal acts governing the protection of computer programs and Estonian national legislation on 

copyrights. It clarifies that ‘computer programs’ is a term that encompasses not only the final computer 

system, but also any preparatory material used or any form of expression of the program – in this case, 

the source code of a software for an internet casino business – all of which are entitled to copyright 

protection. 

However, the central issue of this ruling concerns the element of commercial scale. Notably, the Supreme 

Court indicated that this concept should not be interpreted broadly. More importantly, the court clarified 

that the element of commercial scale in Estonian law only covers activities that take place in a systematic 

and repetitive manner, thus excluding situations where one-time profit is generated. 

This guidance is important because it shows how national courts in Estonia should approach this key 

element in potential cases of copyrights violations. Commercial scale tends to vary across EU Member 

States, where different interpretations exist. 
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Switzerland – Case No BK 16 484 

This case concerned the copyright protection of secondary/derivative works. The Supreme 

Court of the Canton of Bern assessed the legal nature of derivative works and highlighted 

that these are protected independently from the original work. The court also emphasised 

that copyright protection depends on the individual character of the intellectual creation and 

not of the author. 

 

Facts of the case 

This case concerned a complaint against the decision of the Regional Public Prosecutor’s Office of Bern to 

discontinue criminal proceedings into possible copyright violations. 

The appellant, B, had concluded a contract with company C for the design and maintenance of C’s website, 

on the basis of a copyright agreement of 6 March 2012. According to this agreement, the copyrights and 

other intellectual property rights to the work created by B would be transferred to C upon full payment 

of the requested orders. Company C would also be entitled to use B’s work after the end of the contract, 

without the need to pay additional compensation. In December 2014, company C went bankrupt and some 

of the orders to adapt the website were left unpaid. As a result, the copyrights to the website were not 

transferred to C, but remained with B. 

The accused, A, bought out C’s assets from the bankruptcy estate, which included C’s website, but was 

unwilling to buy B’s remaining copyrights. The appellant argued that, since A continued to use the website 

ignoring requests to close it, he violated B’s copyrights. 

The public prosecutor argued that the work carried out by B concerned maintenance work on an already 

existing website, not the creation of new work. As a result, the appellant’s labour did not constitute works 

within the meaning of Article 2 of the Act on Copyright and Related Rights, as it did not represent an 

VI. Protection of secondary/derivative works 
 

 

 

Country Switzerland 

Case No BK 16 484 

Keywords Copyrights violation, second-hand works, intellectual creation 

Parties B v accused 

Date 07.3.2017 

Court name Obergericht des Kantons Bern 

Instance Second instance 

EU norms - 

Other norms Article 2 and Article 3 of the Act on Copyright and Related Rights  

Fine/damages No damages were mentioned in this case  

Reference https://entscheidsuche.ch/docs/BE_ZivilStraf/BE_OG_008_BK-2016-
484_2017-03-07.pdf#view=FitH 
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intellectual creation with individual character. The prosecution conceded that one of the orders – creating 

animated banners – could be considered a new work within the Copyright Act, but argued that in light of 

all the work done by B, the banners did not stand out sufficiently to give the work copyright protection as 

a whole.   

As regards the copyrights and intellectual property rights to B’s work, the prosecution claimed that these 

were transferred together with the website to company C, and subsequently to A. Accordingly, A did not 

make unauthorised use of the appellant’s copyrights and was entitled to continue using the website free 

of charge. 

Unsatisfied with the public prosecutor’s conclusion that no violation of copyrights had occurred, the 

appellant lodged a complaint with the Supreme Court of the canton of Bern requesting that the decision 

to discontinue the proceedings be set aside and the case referred back to the competent authority for 

further investigation. 

Substance 

The court began by addressing the prosecution’s decision to discontinue proceedings and stated that such 

a decision must be based on the in dubio pro duriore principle, which establishes that a case may only be 

discontinued where there is clear impunity or where the procedural requirements are not met. 

Siding with the appellant, the court took the view that the prerequisites for the termination of proceedings 

were not met and that the prosecution’s arguments in denying the materials created by B (images, 

animations, texts and website layouts) the quality of works within the meaning of Article 2 of the Act on 

Copyright and Related Rights were not convincing. 

Addressing the element of individual character in intellectual works, the court clarified that copyright 

protection depends on the individual character of the intellectual creation and not of the author. 

In response to the prosecution’s argument that the work performed by the appellant was based on an 

already existing website and not a new creation, the court provided some clarity as to the legal nature of 

second-hand works, asserting that these are protected independently. In this way, the court established 

that the revisions and expansions of the website could give rise to new or changed individual works (i.e. 

modified website or its underlying programming) with independent copyrights under Article 3 of the Act 

on Copyright and Related Rights. 

According to the court, the prosecution’s assessment of the animated banner created by the appellant 

suggested the existence of a new work protected by copyright. However, the assertion that the banner 

did not stand out sufficiently from the other work created by B to affirm copyright protection was legally 

inadmissible. On this point, the court clarified that copyright does not apply relative protection on the 

basis of the overall circumstances; instead, an individual work should enjoy protection regardless of other 

works or the context of its use. Hence, the fact that the banner was integrated into the website should not 

lead to the immediate conclusion that no copyrights were created for the entire website. 

Finally, the court assessed the transfer of the appellant’s copyrights as part of company C’s bankruptcy 

proceedings. Here, the court also disagreed with the prosecution, explaining that the copyrights remained 

with the appellant until she has been paid for her work in accordance with the conditions laid down in 

the copyright agreement. Similarly, any copyrights arising from B’s new work which were not passed on 

to another party due to lack of payment were neither lost nor included in the bankruptcy estate. 

The court therefore upheld the complaint submitted by B and instructed the regional public prosecutor’s 

office to continue the criminal proceedings into the case. 
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Comment 

This judgment provided clarity in relation to what constitutes a work within the meaning of the Swiss Act 

on Copyright and Related Rights and highlighted the importance of considering each work individually as 

a separate entity worthy of copyright protection. 

The relevance of this case also lied on the emphasis it placed on the nature and the copyright protection 

of second-hand, additional or supportive works – an area that has not been frequently addressed in 

national judgments. 
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Germany – Case 1 StR 213/10 

The present case is centred on the distribution of works protected by copyright in the 

country of destination but not in the country of origin. It explores the relationship between 

EU provisions regulating the free movement of goods and national criminal law provisions 

that limit them. The case shows how the restriction of fundamental freedoms in the EU may 

at times be justified in favour of protecting commercial and industrial property. 

 

Facts of the case 

The accused was a German national and the main managing director and shareholder of a shipping 

agency. Through his company, he delivered copies of pieces of Bauhaus-style furniture (chairs, tables and 

lamps) which were produced in Italy and marketed via the internet and magazines to customers in 

Germany. The works were protected by copyright in Germany as works of applied art but not in Italy, and 

the Italian manufacturer (company D) lacked the licence to market them in Germany. Ownership of the 

goods was transferred to the customers in Italy, but their right of disposal was only acquired by customers 

with the handover of the items in Germany. 

The accused had previously faced criminal proceedings on the same issue, which were terminated in 

December 2006 with the payment of a fine of EUR 120 000. At this point, the accused and the director of 

company D became aware of the risk of criminal liability in the trade of unlicensed copies of copyright-

protected works in Germany. 

Following the criminal proceedings, and on the basis of an informal opinion expressed by the lawyers of 

the accused and company D, the business model for the delivery of the works in Germany was altered to 

Country Germany 

Case No 1 StR 213/10 

Keywords Unauthorised distribution of copyright-protected works, unauthorised 
commercial exploitation of copyright-protected works, distribution to the 
public, free movement of goods, Article 34 of the Treaty on the Functioning 
of the European Union (TFEU), Article 36 TFEU, furniture replicas 

Parties Prosecution v accused 

Date 11.10.2012 

Court name Bundesgerichtshof 

Instance Third instance 

EU norms Article 4(1) of Directive 2001/29/EC, Article 34 and Article 36 TFEU 

Other norms Sections 17, 106(1) and 108(a)(1) of the German Act on Copyright and 
Related Rights, Sections 17 and 27 of the German Criminal Code  

Fine/damages No damages were mentioned in this case  

Reference https://www.hrr-strafrecht.de/hrr/1/10/1-213-10-1.php  
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eliminate the risk of criminal liability. Assuming that prosecution in Germany would cease under the 

terms of the new delivery practice, the accused continued to collaborate with company D and distribute 

the protected works to customers in Germany. 

The Regional Court of Munich II found the accused guilty of aiding and abetting the unauthorised 

distribution of copyright-protected works in 485 instances in Germany, in accordance with 

Section 106(1), Section 108(a)(1) of the German Act on Copyright and Related Rights and Section 17 of 

the German Criminal Code. As a result, he was sentenced to a 2-year suspended prison sentence. The 

accused appealed the decision, arguing that the application of the German criminal provisions constitutes 

an unjustified restriction on the free of movement of goods guaranteed under EU law. 

Substance 

The German Federal Court of Justice began by addressing the issue of distribution of the copyright-

protected items in Germany to determine whether a criminally relevant distribution within the meaning 

of Section 106(1) of the Act on Copyright and Related Rights had taken place. 

On this point, the court referred the matter to the Court of Justice of the European Union (CJEU) for a 

preliminary ruling. In particular, the CJEU was asked whether the circumstances in this case constituted 

a ‘distribution to the public’ in accordance with Article 4(1) of Directive 2001/29/EC, and whether EU 

law provisions on the free movement of goods precluded prosecution for aiding and abetting the 

prohibited distribution of copyright-protected works under national criminal law. 

In its judgment of 21 June 2012 (case C-5/11), the CJEU ruled that distribution to the public according to 

Article 4(1) of Directive 2001/29/EC entails a number of actions, ranging from the conclusion of a 

contract of sale to its execution by means of delivery to a member of the public. In the context of a cross-

border sale such as that which took place in the present case, a trader is responsible for any act that gives 

rise to a distribution to the public in a Member State where the goods distributed are copyright protected. 

In line with the CJEU’s ruling, the second instance court concluded that the application of the national 

criminal provisions indicated that public distribution within the meaning of EU law has taken place. The 

court noted that distribution in Germany pursuant to Section 17 of the Act on Copyright and Related 

Rights already exists if a trader directs advertising to customers in Germany and offers them a pre-

organised payment and delivery system, which enables them to receive the reproductions of works 

protected by copyright. A transfer of ownership and a change of power of disposal in Germany is not 

necessary. 

With respect to cross-border sales, the second instance court ruled that where a targeted and well-

established distribution channel exists in Germany, an act of distribution in the country attributed to the 

trader is sufficient to fulfil the criteria of Section 106(1) of the Act on Copyright and Related Rights. In the 

present case, such an act took place when the accused’s company delivered the copyright-protected items 

to customers in Germany. 

As regards its limitations on the freedoms guaranteed by EU law, the CJEU confirmed that the prohibition 

of the distribution of copyright-protected works in Germany restricts the free movement of goods 

contrary to Article 34 of the Treaty on the Functioning of the European Union (TFEU). However, the CJEU 

explained that restrictions stemming from national differences in practical conditions for the protection 

of copyrights may be justified under Article 36 TFEU if they are linked to the existence of exclusive rights. 

In the present case, the court took the view that the restriction on the free movement of goods was 

justified and proportionate because the accused infringed the exclusive right of the copyright holder in a 

country where the copyright enjoyed full protection. 

https://curia.europa.eu/juris/document/document.jsf;jsessionid=D7009CAFF91DADC098E3AA05E4D9802B?text=&docid=124189&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=3472504
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On the basis of the CJEU’s interpretation, the second instance court ruled that the free movement of goods 

guaranteed by EU law does not preclude criminal liability from the application of Section 106 and 

Section 108(a) of the Act on Copyright and Related Rights, and Section 27 of the Criminal Code, in the 

present case. In line with the court’s reasoning, a restriction on the free movement of goods was justified 

for the protection of industrial property under EU law. 

Lastly, the second instance court examined whether a mistake of law had occurred at the time when the 

accused distributed the copyright-protected works in Germany. The accused argued that he had lacked 

the insight to know that his actions were unlawful, and therefore acted without guilt. 

Here, the court highlighted that, in line with Section 17 of the Criminal Code, the mistake must be 

unavoidable for the accused to be deemed to have acted without guilt. In assessing what constitutes an 

unavoidable mistake, the court emphasized the importance of seeking reliable information – provided in 

an objective, careful and responsible manner after a dutiful examination of the factual and legal situation 

– from an unbiased source. Accordingly, the court took the view that by relying on a general legal opinion 

expressed by his lawyer, who lacked concrete knowledge of the new business model, and that of the 

lawyers of company D, who were biased, the accused’s mistake was avoidable. Furthermore, following 

the first criminal proceedings, the accused was aware that he was operating in a legal border area. The 

second instance court therefore ruled that the lower court rightly concluded that the accused’s efforts to 

clarify the situation were insufficient and that he had acted with guilt. 

The second instance court rejected the accused’s appeal and upheld the decision of the lower court. 

Comment 

The present judgment provides an important understanding of the concept of distribution of copyright-

protected works within the German Act on Copyright and Related Rights and explores the extent of 

criminal responsibility for those involved in the distribution of such works in Germany. 

The interpretation offered by the CJEU on the distribution right in EU copyright law (Article 4 of Directive 

2001/29/EC) in the context of the cross-border sale of products protected by copyright in one Member 

State but not in another also provides an interesting angle through which to assess the protection and 

enforcement of copyright owners’ rights. Importantly, the CJEU clarified that the scope and meaning of 

the distribution right should be interpreted broadly to include any act that enables a copyright-protected 

product to reach a customer. 

The central issue in this case concerned the application of national criminal law provisions contrary to 

the principle of free movement of goods governed by Article 34 and Article 36 TFEU. Despite recognising 

that the differences in national copyright legislation in EU Member States pose an obstacle to the free 

movement of goods, the CJEU concluded that the restriction to the free movement of goods in the present 

case was justifiable under Article 36 TFEU on the grounds of protecting industrial and commercial 

property. Furthermore, in the court’s view, such restriction was not deemed disproportionate. 

In essence, copyright protection in Germany was viewed as hindering the free movement of goods in the 

EU, but a derogation from this principle was permitted on the basis that German copyright law safeguards 

the exclusive economic rights of the copyright owner. 

This conclusion is enlightening because it recognises the high value ascribed to intellectual property by 

national and European courts, which, under certain circumstances, may justify limiting core EU principles 

in favour of protecting the exclusive rights of IP rightholders. 
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 Switzerland – Case SK.2016.14 

The Federal Criminal Court carried out an assessment of the constituting elements of the 

crime of disclosing manufacturing and trade secrets in Switzerland. The court also provided 

initial guidance on the conditions for the disclosure of a manufacturing/trade secret, which 

represented a novel issue for national courts. 

 

Facts of the case 

This case concerned a criminal complaint brought by company B against former employee A for breaches 

of trade secrets, industrial espionage, theft and unfair competition. 

The accused was a former employee of company B, where he was employed, first as a salesman and later 

as a sales manager, between November 2004 and March 2012. He was accused of stealing and disclosing 

manufacturing and trade secrets, which he became aware of during the course of his employment with B. 

According to his employment contract, the accused was bound to maintain secrecy about the information 

gained during his employment at B and forbidden from disclosing such information or from working for 

himself or a competitor in the 2 years following the end of their contractual relationship. Before the end 

of the 2-year notice period, the accused founded company C, which became B’s competitor. According to 

B, the accused intended to use their manufacturing and trade secrets in his newly founded company for 

the reproduction of B’s machines, partially in cooperation with an Italian company (B’s client) with whom 

C entered into a contractual business relationship. 

Company B’s accusation centred on the disclosure of manufacturing and trade secrets to employees of 

company C. The secrets concerned 3D construction drawings, documents containing circuit diagrams, 

VIII. Breaches of manufacturing and trade secrets 
 

 

 

Country Switzerland 

Case No SK.2016.14 

Keywords Manufacturing and trade secrets, disclosure 

Parties Federal Prosecutor and B v A 

Date 16.5.2017 

Court name Bundesstrafgericht 

Instance Third instance 

EU norms - 

Other norms Article 162, Article 320 and Article 321 of the Swiss Criminal Code  

Fine/damages The accused was ordered to pay 14 daily rates in the amount of CHF 300 
(EUR 277) and CHF 8 144 (EUR 7 526) to cover 85% of the procedural costs.  

Reference https://entscheide.weblaw.ch/cache.php?link=16.05.2017_SK.2016.14&q
=&sel_lang=en 

 

https://entscheide.weblaw.ch/cache.php?link=16.05.2017_SK.2016.14&q=&sel_lang=en
https://entscheide.weblaw.ch/cache.php?link=16.05.2017_SK.2016.14&q=&sel_lang=en
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terms of purchase and reports from buyers and sellers, as well as six drawings of one of B’s machines, 

which were stolen by the accused while he was still working at company B. 

On 5 February 2016, the Federal Public Prosecutor’s Office issued a penalty order whereby it found the 

accused guilty of violating manufacturing and trade secrets and punished him to a conditional fine of 90 

daily rates in the amount of CHF 500 (approximately EUR 450) and a fine of CHF 3 000 (EUR 2 714). 

Following the accused’s objection, the Public Prosecutor’s Office referred the penalty order to the Federal 

Criminal Court. 

Substance 

The court began by examining whether the present case fulfilled the elements of a breach of 

manufacturing and trade secrets within the meaning of Article 162 of the Swiss Criminal Code. 

When assessing the element of betrayal, which implies the disclosure of the secret, the court expressed 

doubts as to whether the breach of manufacturing or trade secrets only occurred when the recipient of 

the secret became aware of it. Since at the time of this judgment the Federal Supreme Court had not yet 

ruled on the issue, the court referred to the case-law of the Federal Supreme Court on breaches of official 

secrecy and professional confidentiality, governed by Article 320 and Article 321 of the Criminal Code, 

respectively. In line with the Federal Supreme Court rulings, a secret within the meaning of Article 320 of 

the Criminal Code is disclosed by anyone who brings it to the attention of an unauthorised third party, or 

at least enables the latter to gain knowledge of it. Disclosure of a secret within the meaning of Article 321 

includes any type of disclosure, in particular the delivery of documents or other items that reveal the 

secret. The court thus concluded that knowledge of the secret by the recipient is not required for the 

offence foreseen in Article 320 and Article 321 to be established; handing over the secret or making it 

known is sufficient. 

As regards the accused’s role, the court ruled that he fulfilled the status of perpetrator in line with 

Article 162 of the Criminal Code since he was not allowed to disclose confidential documents to third 

parties and was contractually bound to maintain secrecy about B’s business transactions, both during and 

after his employment. 

The court further examined the element of betrayal of company B’s secrets in relation to the 3D drawings, 

documents and six technical drawings in more detail. 

The 3D drawings related to individual components of one of B’s machine, which company B argued 

enabled C to manufacture products similar to theirs within a short amount of time and offer them to an 

Italian company. Following an assessment of the drawings, the court concluded that no betrayal of the 3D 

drawings had occurred, since B’s and C’s machines were different in shape and characteristics, therefore 

lacking resemblance. This conclusion was further reinforced by a lack of evidence to prove the disclosure 

of the secret – none of the employees of C had seen or used the drawings – and the expert opinion 

commissioned by the court. The latter found that the 3D drawings carried little economic value. 

According to the accusation, company B’s documents containing circuit diagrams, terms of sale, terms of 

purchase and reports from buyers and sellers were stored by the accused on CDs and DVDs and given to 

one of his employees. However, as these were not seized as part of the proceedings, the court was unable 

to sufficiently identify the object of the crime and determine the characteristics of the secret. The court 

further indicated that general terms and conditions and instructions for use are not secret documents. It 

therefore found no disclosure of manufacturing or trade secrets within the meaning of Article 162 of the 

Criminal Code. 

The six technical drawings related to one of the products manufactured by B – a revolver magazine. These 

were left by the accused on a stack of wastepaper accessible to the employees of C, and were found during 



 
    INTELLECTUAL PROPERTY CRIME CASE-LAW OF NATIONAL COURTS 

 

 40 

a police search of C’s premises on the desk of the designing engineer, who commonly used the backside 

of the wastepaper to write down notes or make sketches. Although C does not manufacture revolver 

magazines, the court found the accused liable for the betrayal of B’s manufacturing and trade secrets. The 

court ruled that by leaving the drawings on wastepaper, the accused made them accessible and visible to 

third parties. In the court’s view, the fact that the employees did not see the drawings was irrelevant 

because an exploitation of the betrayal is not necessary. According to the court, the breach occurs when 

there is disclosure of a secret to persons who should remain excluded from the knowledge. 

In its assessment of the secret nature of the six technical drawings, the court concluded that three of the 

drawings could not be considered secrets under Article 162 because by the time they had been disclosed 

by the accused some of their contents were already accessible on the internet, and therefore no longer 

unknown to the industry. According to the expert opinion, these drawings had little economic value and 

their disclosure would not negatively impact company B’s business. 

On the other hand, the court determined that the content of the other three drawings was not obvious 

within the relevant industry and its disclosure would jeopardise B’s competitiveness on the market by 

giving its rivals an economic advantage that would allow them to take concrete production steps and 

reduce engineering costs. 

Lastly, the court examined the element of intent. On the basis of the accused’s experience in the industry 

and the drawings’ specifications, it concluded that the accused should have known that the drawings 

should not be made accessible to everyone. By placing the drawings near the wastepaper used by his 

company’s employees, the accused knew that third parties would be able to see the drawings and take 

note of their content. The court therefore ruled that the accused had the required intent of betraying B’s 

manufacturing and trade secrets. 

The accused was thus found guilty of breaching manufacturing and trade secrets in relation to three 

technical drawings of company B pursuant to Article162 of the Criminal Code, but acquitted of all the 

other charges. He received a conditional fine of 14 daily rates for CHF 300 (EUR 277) with a probationary 

period of 2 years. Furthermore, the accused was charged 85 % of the procedural costs, which amounted 

to CHF 8 144 (EUR 7 526). 

Comment 

This judgment focused on the assessment of the elements constituting a breach of manufacturing and 

trade secrets in Switzerland. In so doing, it provided important guidance on the aspects that Swiss courts 

take into consideration when determining whether this criminal offence has occurred. 

An important aspect of this ruling concerned the court’s initial guidance on the disclosure of secrets, 

which is required to prove betrayal. Referring to previous Federal Supreme Court rulings on offences of 

a similar nature, the court pointed out that in order to establish the element of disclosure of a 

manufacturing or trade secret, the act of making the secret available to a third party is sufficient, 

regardless of whether the recipient gained actual knowledge of the secret. 

With this interpretation, the court addressed a key element of the offence of breaching manufacturing 

and trade secrets, which, at the time of the ruling, had yet to be handled by the Federal Supreme Court of 

Switzerland. 
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Switzerland – Case UE 130087-O/U/br 

This case touched on the use of private investigators to uncover IP violations and methods of 

evidence collection that contravene the data protection guarantees of online users. The 

admissibility of unlawfully obtained personal data to enforce the rights of IP holders 

represented a central issue in this judgment. 

  

Facts of the case 

This case concerns a complaint by the Swiss branch of the International Federation of the Phonographic 

Industry (IFPI) against a decision of the Public Prosecutor’s Office II in Zurich to discontinue a criminal 

investigation into copyrights violation. 

The Swiss branch of IFPI filed a criminal complaint against an unknown individual for making at least 

1 482 songs by domestic and foreign artists available for download worldwide without the consent of the 

copyright holders (members of IFPI). The files were shared via a P2P network and users used a freely 

available software, which enabled the exchange of the works published on the recordings. This was only 

possible after the perpetrators had installed software that permitted the login to the P2P network and 

carried out some manipulations. 

IFPI commissioned company M, which specialises in trademark protection, to check whether copyright-

protected works of IFPI’s members could be downloaded through the P2P network used and to locate the 

IP address of the infringer. Company M used a list of audio records compiled by IFPI and, where violations 

of copyrights were identified, M provided IFPI with anonymous test downloads and the associated IP 

addresses of Swiss access providers. This would allow IFPI to identify the infringers and file criminal 

charges. 

IX. Private investigations of IP violations 
 

 

 

Country Switzerland 

Case No UE 130087-O/U/br 

Keywords Copyright infringements, P2P networks, recordings 

Parties IFPI Switzerland v unknown person and Public Prosecutor’s Office II of the 
Canton of Zurich  

Date 3.2.2014 

Court name Obergericht des Kantons Zürich 

Instance Second instance 

EU norms - 

Other norms Article 4(3) and 4(4) of the Federal Act on Data Protection, Article 139 and 
Article 141 of the Code of Criminal Procedure 

Fine/damages No damages were mentioned in this case 

Reference https://www.gerichte-
zh.ch/fileadmin/user_upload/entscheide/oeffentlich/UE130087-O4.pdf 

 

https://www.gerichte-zh.ch/fileadmin/user_upload/entscheide/oeffentlich/UE130087-O4.pdf
https://www.gerichte-zh.ch/fileadmin/user_upload/entscheide/oeffentlich/UE130087-O4.pdf
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The Public Prosecutor’s Office dropped the criminal investigation on the grounds that the criminal 

complaint was based on information obtained in breach of data protection rules, and therefore 

inadmissible. Since no legal basis existed for the general monitoring of P2P networks, the methods 

employed by company M to process the data violated the personal rights of the users. Referring to an 

earlier judgment (Logistep AG case), the Prosecution argued that transferring information related to 

users’ IP addresses (regarded as personal data) to copyright holders, or using it to identify an internet 

connection owner or file criminal charges was not allowed. In view of the Logistep decision, the 

Prosecution further expressed the opinion that the data protection interest of private data owners 

outweighs the interests of copyright holders in enforcing their rights. 

IFPI lodged a complaint to the Supreme Court of the Canton of Zurich requesting that the Public 

Prosecutor’s Office decision to discontinue the criminal proceedings be set aside and the investigation 

continued. 

Substance 

The main question for the court was whether data collected in violation of the Data Protection Act can be 

admitted as evidence in criminal proceedings. 

The court explained that the question of admissibility of unlawfully obtained evidence in criminal 

proceedings is governed by the special procedures of Article 139 of the Code of Criminal Procedure and 

subsequent articles. Furthermore, it added that the criminal procedural rules laid down in Article 139 are 

only directed at the criminal justice authorities. 

When assessing the nature of the IP addresses, the court held, contrary to IFPI’s opinion, that IP addresses 

fall within the scope of protection of the Data Protection Act. Since the users of the P2P network could not 

recognise the data processing activity of company M, a violation of the principles of recognisability and 

purpose limitation, envisaged in Article 4(3) and 4(4) of the Federal Act on Data Protection, had occurred. 

As a result, company M identified the IP address of the accused in violation of data protection laws. 

In the court’s view, the fact that IFPI referred to copyright-compliant checks by company M on its website 

was, from a data protection perspective, irrelevant in the assessment of M’s approach. 

On the issue of whether the information acquired by company M could be used as evidence, the court 

highlighted that the question of the use of evidence unlawfully procured by private individuals, as in this 

case, was deliberately left open by the legislator. This was in contrast to the use of evidence illegally 

obtained by criminal justice authorities, which is governed by Article 141 of the Code of Criminal 

Procedure. 

To answer the question, the court referred to the opinion of the Federal Supreme Court, which, based on 

the legal doctrine, considers that evidence illegally obtained by private individuals may be used if the 

same evidence could have been obtained by the criminal justice authorities and, cumulatively, a weighing 

of interests speaks in favour of its use. Such a decision is based on a discretionary exercise. 

In the context of the present case, and in line with the case law of the Federal Court, the ruling court took 

the position that the criminal proceedings initiated by the Public Prosecutor’s Office could only be 

discontinued if it was clear that the evidence could not be used. In case of doubt, including with respect 

to the use of the evidence, proceedings must continue and charges be brought. 

A decisive factor for the court was whether indications of copyright infringements on which IFPI could 

have filed a criminal complaint already existed before company M had begun to collect the data. With an 

initial suspicion of copyright infringement, the prosecutor would have been authorised to procure the 

evidence himself. 
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The court therefore concluded that the legal situation concerning the use of the evidence collected by 

company M in violation of data protection rules was unclear, and therefore the criminal proceedings 

should not be terminated. The decision on the use of the evidence was to be left to the lower court. 

The court thus approved IFPI’s complaint and referred the case back to the public prosecutor for the 

continuation of proceedings. 

Comment 

The key issue in this case concerned the methods of collection and the use of evidence by private entities 

in the context of criminal proceedings concerning IP violations. 

While this case did not specifically centre on legal issues of copyrights violations, it touched on the 

important aspect of the enforcement of copyrights and the tendency of rightholders to employ private 

investigators for the collection of evidence concerning IP infringement as part of a criminal complaint. 

This judgment laid bare the issues that may arise in the context of private investigations into IP violations 

in light of the existing strict data protection laws. It highlighted that the pursuance of rightholders’ 

interests by means of private investigations may sometimes bring about results that conflict with existing 

legal provisions. 

In particular, the judgment shows that in such cases courts need to engage in a discretionary exercise that 

requires a balancing act between the protection of online users’ data and privacy (including that of IP 

infringers) on the one hand, and the interests of copyright holders in identifying the individuals behind 

the infringement of their rights on the other. 

Thus, the ruling provided an interesting perspective into the extent to which information obtained in 

breach of data protection rules might be used to prosecute copyright infringements – an issue that could 

become the subject of future court rulings due to the importance of data protection in today’s information 

society. 
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Relevant legislation 
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ESTONIA 

 

 

Estonian Copyright Act (Autoriõiguse 

seadus) 

 

 

 

 

 Original language 
 

English 

§ 4 (3)  
Teosed, millele tekib autoriõigus, on: 
 
 1) ilukirjandus-, publitsistika-, poliitika-, 
haridusalased jms kirjalikud teosed; 
 
 2) teaduslikud ja populaarteaduslikud 
kirjalikud ja kolmemõõtmelised teosed 
(monograafiad, artiklid, teadusliku töö 
aruanded, plaanid, skeemid, maketid, mudelid, 
testid jms); 
 
 3) arvutiprogrammid, mida kaitstakse nagu 
kirjandusteoseid. Kaitse laieneb 
arvutiprogrammi mis tahes väljendusvormile; 
 
 4) kõned, loengud, ettekanded, jutlused jt 
teosed, mis koosnevad sõnadest ja on 
väljendatud suuliselt (suulised teosed); 
 
 5) stsenaariumid ja stsenaariumi plaanid, 
libretod; 
 
 6) draama- ja muusikalised draamateosed; 
 
 7) muusikateosed tekstiga ja ilma tekstita; 
 
 8) koreograafiateosed ja pantomiimid; 
 
 9) audiovisuaalsed teosed (§ 33); 
 
 10) [kehtetu – RT I 1999, 97, 859 – jõust. 
06.01.2000] 

 
Works in which copyright subsists are: 
 
 1) written works in the fields of fiction, non-
fiction, politics, education, etc.; 
 
 2) scientific works or works of popular science, 
either written or three-dimensional 
(monographs, articles, reports on scientific 
research, plans, schemes, models, tests, etc.); 
 
3) computer programs that shall be protected as 
literary works. Protection applies to the 
expression in any form of a computer program; 
 
 4) speeches, lectures, addresses, sermons and 
other works which consist of words and which 
are expressed orally (oral works); 
 
 5) scripts and script outlines, librettos; 
 
 6) dramatic and dramatico-musical works; 
 
 7) musical compositions with or without words; 
 
 8) choreographic works and entertainments in 
dumb show; 
 
 9) audiovisual works (§ 33); 
 
 10) [repealed – RT I 1999, 97, 859 – entry into 
force 06.01.2000] 
 
 

Access the full text 

 
Estonian:  

https://www.riigiteataja.ee/akt/12

8122021003 

English: 

https://www.riigiteataja.ee/en/eli/

ee/519122016004/consolide/curre

nt 

https://www.riigiteataja.ee/akt/77999
https://www.riigiteataja.ee/akt/128122021003
https://www.riigiteataja.ee/akt/128122021003
https://www.riigiteataja.ee/en/eli/ee/519122016004/consolide/current
https://www.riigiteataja.ee/en/eli/ee/519122016004/consolide/current
https://www.riigiteataja.ee/en/eli/ee/519122016004/consolide/current
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 11) maalikunstiteosed, graafikateosed, 
trükikunstiteosed, joonistused, illustratsioonid; 
 
 12) lavastused ja lavakujunduslikud teosed; 
 
 13) skulptuuriteosed; 
 
 14) arhitektuurne graafika (joonistused, 
eskiisid, skeemid, joonised, plaanid, projektid 
jm), projekti sisu lahtimõtestavad seletuskirjad, 
tekstilisad, programmid, arhitektuursed 
plastikateosed (mudelid, maketid jm), 
arhitektuuri- ja maastikuarhitektuuriteosed 
(hooned, rajatised, pargid, haljasalad jm), 
linnaehitusansamblid ja kompleksid; 
 
 15) tarbekunstiteosed; 
 
 16) disaini- ja moekunstiteosed; 
 
 17) fotograafiateosed ja fotograafiaga 
analoogilisel viisil saadud teosed, slaidid ja 
slaidifilmid; 
 
 18) kartograafiateosed (topograafilised, 
geograafilised, geoloogilised jt kaardid, atlased, 
maketid); 
 
 19) õigusaktide projektid; 
 
 191) standardid ja standardite kavandid; 
 
 20) arvamused, retsensioonid, 
eksperthinnangud jms; 
 
 21) tuletatud teosed, see on teose tõlge, algse 
teose kohandus (adaptsioon), töötlus 
(arranžeering) ja teose muu töötlus; 
 
 22) teoste kogumikud ja informatsiooni 
kogumikud (sealhulgas andmebaasid). 
Andmebaas käesoleva seaduse tähenduses on 
süstemaatiliselt või metoodiliselt korrastatud 
iseseisvate teoste, andmete või muu materjali 
kogu, mis on individuaalselt kättesaadav 
elektrooniliste või muude vahendite abil. 
Andmebaasi mõiste ei hõlma selle tegemiseks 
ega käivitamiseks vajaminevat 
arvutiprogrammi. Käesoleva seaduse alusel 
kaitstakse autoriõigusega andmebaasi, mis oma 
sisu valiku ja korralduse tõttu on autori enda 
intellektuaalse loomingu tulemus, ning ei 
kohaldata mingit muud kriteeriumi; 
 
 23) muud teosed. 

 
 11) works of painting, graphic arts, typography, 
drawings, illustrations; 
 
12) productions and works of set design; 
 
 13) works of sculpture; 
 
 14) architectural graphics (drawings, drafts, 
schemes, figures, plans, projects, etc.), letters of 
explanation explaining the contents of a project, 
additional texts and programs, architectural 
works of plastic art (models, etc.), works of 
architecture and landscape architecture 
(buildings, constructions, parks, green areas, 
etc.), urban developmental ensembles and 
complexes; 
 
 15) works of applied art; 
 
 16) works of design and fashion design; 
 
 17) photographic works and works expressed by 
a process analogous to photography, slides and 
slide films; 
 
 18) cartographic works (topographic, 
geographic, geological, etc. – maps, atlases, 
models); 
 
 19) draft legislation; 
 
 191) standards and draft standards; 
 
 20) opinions, reviews, expert opinions, etc.; 
 
 21) derivative works, i.e. translations, 
adaptations of original works, modifications 
(arrangements) and other alterations of works; 
 
 22) collections of works and information 
(including databases). For the purposes of this 
Act, ‘database’ means a collection of independent 
works, data or other arranged in a systematic or 
methodical way and individually accessible by 
electronic or other means. The definition of 
database does not cover computer programs 
used in the making or operation thereof. In 
accordance with this Act, databases which, by 
reason of the selection or arrangement of their 
contents, constitute the author’s own intellectual 
creation shall be protected as such by copyright 
and no other criteria are applied; 
 
 23) other works. 
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Estonian Penal Code (Karistusseadustik) 

 

 

 

 

 

 

  

 Original language 
 

English 

§ 222¹ Autoriõiguse rikkumine arvutisüsteemis 

(1) Autori või autoriõigusega kaasneva õiguse 
omaja varalise õiguse teadva rikkumise eest 
arvutisüsteemi vahendusel kutse- või 
majandustegevuses, kui rikkumisega saadud 
kasu või tekitatud kahju ületab kahtekümmend 
miinimumpäevamäära ning puudub käesoleva 
seadustiku §-s 222 sätestatud 
koosseis, – 
karistatakse rahalise karistuse või kuni 
üheaastase vangistusega. 
[RT I, 12.07.2014, 1 – jõust. 01.01.2015] 
 
(2) Sama teo eest, kui selle on toime pannud 
juriidiline isik, – 
karistatakse rahalise karistusega. 
 
(3) Kohus konfiskeerib käesolevas paragrahvis 
sätestatud süüteo toimepanemise vahetuks 
objektiks olnud eseme. 
[RT I 2007, 13, 69 – jõust. 15.03.2007] 
 

Infringement of copyright in computer system 

(1) Knowing infringingement of proprietary rights 
of a holder of copyright or related rights by means 
of a computer system in professional or economic 
activities, if the amount of gains or damage caused 
by the infringement exceeds the amount of twenty 
minimum daily rates and it does not contain the 
necessary elements provided for in § 222, 
is punishable by a pecuniary punishment or up to 
one year’s imprisonment. 
[RT I, 12.07.2014, 1 – entry into force 01.01.2015] 

 
(2) The same act, if committed by a legal person, 
is punishable by a pecuniary punishment. 
 
 
 
(3) The court shall confiscate the object which was 
the direct object of commission of an offence 
provided for in this section. 
[RT I 2007, 13, 69 – entry into force 15.03.2007] 
 

Access the full text 

 
Estonian:  

https://www.riigiteataja.ee/akt/106

082022027 

English: 

https://www.riigiteataja.ee/en/eli/e

e/530092022005/consolide/current 

https://www.riigiteataja.ee/akt/112072014001
https://www.riigiteataja.ee/akt/12789872
https://www.riigiteataja.ee/akt/106082022027
https://www.riigiteataja.ee/akt/106082022027
https://www.riigiteataja.ee/en/eli/ee/530092022005/consolide/current
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FRANCE 

 

 

French Intellectual Property Code (Code de 

la propriété intellectuelle) 

 

 

 

 

 Original language 
 

English 

Article 
L112-2 

Sont considérés notamment comme oeuvres de 
l’esprit au sens du présent code: 
 
 
1° Les livres, brochures et autres écrits 
littéraires, artistiques et scientifiques; 
 
2° Les conférences, allocutions, sermons, 
plaidoiries et autres oeuvres de même nature; 
 
3° Les oeuvres dramatiques ou dramatico-
musicales; 
 
4° Les oeuvres chorégraphiques, les numéros et 
tours de cirque, les pantomimes, dont la mise en 
oeuvre est fixée par écrit ou autrement; 
 
5° Les compositions musicales avec ou sans 
paroles; 
 
6° Les oeuvres cinématographiques et autres 
oeuvres consistant dans des séquences animées 
d’images, sonorisées ou non, dénommées 
ensemble oeuvres audiovisuelles; 
 
7° Les oeuvres de dessin, de peinture, 
d’architecture, de sculpture, de gravure, de 
lithographie; 
 
8° Les oeuvres graphiques et typographiques; 
 
9° Les oeuvres photographiques et celles 
réalisées à l’aide de techniques analogues à la 
photographie; 
 

The following, in particular, shall be considered 
works of the mind within the meaning of this 
Code: 
 
1°. books, pamphlets and other literary, artistic 
and scientific writings; 
 
2°. lectures, addresses, sermons, pleadings and 
other works of such nature; 
 
3°. dramatic or dramatico-musical works; 
 
 
4°. choreographic works, circus acts and feats and 
dumb-show works, the acting form of which is set 
down in writing or in other manner; 
 
5°. musical compositions with or without words; 
 
 
6°. cinematographic works and other works 
consisting of sequences of moving images, with or 
without sound, together referred to as 
audiovisual works; 
 
7°. works of drawing, painting, architecture, 
sculpture, engraving and lithography; 
 
 
8°. graphical and typographical works; 
 
9°. photographic works and works produced by 
techniques analogous to photography; 
 
 

Access the full text 

 
French: 

https://www.legifrance.gouv.fr/cod

es/id/LEGITEXT000006069414/  

English (last updated 09.15.2003): 

https://www.wipo.int/edocs/lexdoc

s/laws/en/fr/fr467en.pdf  

https://www.legifrance.gouv.fr/codes/id/LEGITEXT000006069414/
https://www.legifrance.gouv.fr/codes/id/LEGITEXT000006069414/
https://www.wipo.int/edocs/lexdocs/laws/en/fr/fr467en.pdf
https://www.wipo.int/edocs/lexdocs/laws/en/fr/fr467en.pdf
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10° Les oeuvres des arts appliqués; 
 
11° Les illustrations, les cartes géographiques; 
 
12° Les plans, croquis et ouvrages plastiques 
relatifs à la géographie, à la topographie, à 
l’architecture et aux sciences; 
 
13° Les logiciels, y compris le matériel de 
conception préparatoire; 
 
14° Les créations des industries saisonnières de 
l’habillement et de la parure. Sont réputées 
industries saisonnières de l’habillement et de la 
parure les industries qui, en raison des 
exigences de la mode, renouvellent 
fréquemment la forme de leurs produits, et 
notamment la couture, la fourrure, la lingerie, la 
broderie, la mode, la chaussure, la ganterie, la 
maroquinerie, la fabrique de tissus de haute 
nouveauté ou spéciaux à la haute couture, les 
productions des paruriers et des bottiers et les 
fabriques de tissus d’ameublement. 
 

10°. works of applied art; 
 
11°. illustrations, geographical maps; 
 
12°. plans, sketches and three-dimensional works 
relative to geography, topography, architecture 
and science; 
 
13°. software, including the preparatory design 
material; 
 
14°. creations of the seasonal industries of dress 
and articles of fashion. Industries which, by 
reason of the demands of fashion, frequently 
renew the form of their products, particularly the 
making of dresses, furs, underwear, embroidery, 
fashion, shoes, gloves, leather goods, the 
manufacture of fabrics of striking novelty or of 
special use in high fashion dressmaking, the 
products of manufacturers of articles of fashion 
and of footwear and the manufacture of fabrics 
for upholstery shall be deemed to be seasonal 
industries. 

Article 
L121-2 

L’auteur a seul le droit de divulguer son oeuvre. 
Sous réserve des dispositions de l’article L. 132-
24, il détermine le procédé de divulgation et fixe 
les conditions de celle-ci. 
 
Après sa mort, le droit de divulgation de ses 
oeuvres posthumes est exercé leur vie durant 
par le ou les exécuteurs testamentaires 
désignés par l’auteur. A leur défaut, ou après 
leur décès, et sauf volonté contraire de l’auteur, 
ce droit est exercé dans l’ordre suivant: par les 
descendants, par le conjoint contre lequel 
n’existe pas un jugement passé en force de 
chose jugée de séparation de corps ou qui n’a 
pas contracté un nouveau mariage, par les 
héritiers autres que les descendants qui 
recueillent tout ou partie de la succession et par 
les légataires universels ou donataires de 
l’universalité des biens à venir. 
 
Ce droit peut s’exercer même après l’expiration 
du droit exclusif d’exploitation déterminé à 
l’article L. 123-1. 
 

The author alone shall have the right to divulge 
his work. He shall determine the method of 
disclosure and shall fix the conditions thereof, 
subject to Article L132-24. 
 
After his death, the right to disclose his 
posthumous works shall be exercised during 
their lifetime by the executor or executors 
designated by the author. If there are none, or 
after their death, and unless the author has willed 
otherwise, this right shall be exercised in the 
following order: by the descendants, by the 
spouse against whom there exists no final 
judgment of separation and who has not 
remarried, by the heirs other than descendants, 
who inherit all or part of the estate and by the 
universal legatees or donees of the totality of the 
future assets. 
 
 
This right may be exercised even after expiry of 
the exclusive right of exploitation set out in 
Article L123-1. 

Article 
L121-8 

L’auteur seul a le droit de réunir ses articles et 
ses discours en recueil et de les publier ou d’en 
autoriser la publication sous cette forme. 
 
Pour toutes les œuvres publiées dans un titre de 
presse au sens de l’article L. 132-35, l’auteur 
conserve, sauf stipulation contraire, le droit de 
faire reproduire et d’exploiter ses œuvres sous 
quelque forme que ce soit, sous réserve des 

The author alone has the right to collect his 
articles and speeches and to publish them or to 
authorize their publication in this form. 
 
For all works published in a press title within the 
meaning of Article L. 132-35, the author retains, 
unless otherwise stipulated, the right to have his 
works reproduced and exploited in any form 
whatsoever, subject to the rights transferred 
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droits cédés dans les conditions prévues à la 
section 6 du chapitre II du titre III du livre Ier. 
 
Dans tous les cas, l’exercice par l’auteur de son 
droit suppose que cette reproduction ou cette 
exploitation ne soit pas de nature à faire 
concurrence à ce titre de presse. 
 

under the conditions provided for in Section 6 of 
Chapter II of Title III of Book I. 
 
In all cases, the exercise by the author of his right 
presupposes that such reproduction or 
exploitation is not such as to compete with this 
press title. 

Article 
L122-2 

La représentation consiste dans la 
communication de l’oeuvre au public par un 
procédé quelconque, et notamment: 
 
1° Par récitation publique, exécution lyrique, 
représentation dramatique, présentation 
publique, projection publique et transmission 
dans un lieu public de l’oeuvre télédiffusée; 
 
2° Par télédiffusion. 
 
La télédiffusion s’entend de la diffusion par tout 
procédé de télécommunication de sons, 
d’images, de documents, de données et de 
messages de toute nature. 
 
Est assimilée à une représentation l’émission 
d’une oeuvre vers un satellite. 
 

Performance shall consist in the communication 
of the work to the public by any process 
whatsoever, particularly: 
 
1°.public recitation, lyrical performance, 
dramatic performance, public presentation, 
public projection and transmission in a public 
place of a telediffused work; 
 
2°.telediffusion. 
 
Telediffusion shall mean distribution by any 
telecommunication process of sounds, images, 
documents, data and messages of any kind. 
 
 
Transmission of a work towards a satellite shall 
be assimilated to a performance. 

Article 
L122-3 

La reproduction consiste dans la fixation 
matérielle de l’oeuvre par tous procédés qui 
permettent de la communiquer au public d’une 
manière indirecte. 
 
Elle peut s’effectuer notamment par 
imprimerie, dessin, gravure, photographie, 
moulage et tout procédé des arts graphiques et 
plastiques, enregistrement mécanique, 
cinématographique ou magnétique. 
 
Pour les oeuvres d’architecture, la reproduction 
consiste également dans l’exécution répétée 
d’un plan ou d’un projet type. 
 

Reproduction shall consist in the physical fixation 
of a work by any process permitting it to be 
communicated to the public in an indirect way. 
 
 
It may be carried out, in particular, by printing, 
drawing, engraving, photography, casting and all 
processes of the graphical and plastic arts, 
mechanical, cinematographic or magnetic 
recording. 
 
In the case of works of architecture, reproduction 
shall also consist in the repeated execution of a 
plan or of a standard project. 

Article 
L122-4 

Toute représentation ou reproduction intégrale 
ou partielle faite sans le consentement de 
l’auteur ou de ses ayants droit ou ayants cause 
est illicite. Il en est de même pour la traduction, 
l’adaptation ou la transformation, 
l’arrangement ou la reproduction par un art ou 
un procédé quelconque. 
 

Any complete or partial performance or 
reproduction made without the consent of the 
author or of his successors in title or assigns shall 
be unlawful. The same shall apply to translation, 
adaptation or transformation, arrangement or 
reproduction by any technique or process 
whatsoever. 

Article 
L122-6 

Sous réserve des dispositions de l’article L. 122-
6-1, le droit d’exploitation appartenant à 
l’auteur d’un logiciel comprend le droit 
d’effectuer et d’autoriser: 
 
1° La reproduction permanente ou provisoire 
d’un logiciel en tout ou partie par tout moyen et 
sous toute forme. Dans la mesure où le 

Subject to the provisions of Article L122-6-1, the 
exploitation right belonging to the author of the 
software shall include the right to do or to 
authorize: 
 
1°.the permanent or temporary reproduction of 
software by any means and in any form, in part or 
in whole. Insofar as loading, displaying, running, 
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chargement, l’affichage, l’exécution, la 
transmission ou le stockage de ce logiciel 
nécessitent une reproduction, ces actes ne sont 
possibles qu’avec l’autorisation de l’auteur; 
 
2° La traduction, l’adaptation, l’arrangement ou 
toute autre modification d’un logiciel et la 
reproduction du logiciel en résultant; 
 
3° La mise sur le marché à titre onéreux ou 
gratuit, y compris la location, du ou des 
exemplaires d’un logiciel par tout procédé. 
Toutefois, la première vente d’un exemplaire 
d’un logiciel dans le territoire d’un Etat membre 
de la Communauté européenne ou d’un Etat 
partie à l’accord sur l’Espace économique 
européen par l’auteur ou avec son 
consentement épuise le droit de mise sur le 
marché de cet exemplaire dans tous les Etats 
membres à l’exception du droit d’autoriser la 
location ultérieure d’un exemplaire. 
 

transmission or storage of the software 
necessitate such reproduction, such acts shall be 
possible only with the authorization of the 
author; 
 
2°.the translation, adaptation, arrangement or 
any other alteration of software and the 
reproduction of the results thereof; 
 
3°.the placing on the market for consideration or 
gratuitously, including rental, of the software or 
of copies thereof by any process. However, the 
first sale of a copy of software on the territory of 
a Member State of the European Community or of 
a State party to the agreement on the European 
Economic Area by the author or with his consent 
shall exhaust the right of placing on the market of 
that copy in all Member States, with the exception 
of the right to authorize further rental of a copy. 

Article 
L212-3 

I.-Sont soumises à l’autorisation écrite de 
l’artiste-interprète la fixation de sa prestation, 
sa reproduction et sa communication au public, 
ainsi que toute utilisation séparée du son et de 
l’image de la prestation lorsque celle-ci a été 
fixée à la fois pour le son et l’image. 
 
Cette autorisation et les rémunérations 
auxquelles elle donne lieu sont régies par les 
dispositions des articles L. 7121-2 à L. 7121-4, 
L. 7121-6, L. 7121-7 et L. 7121-8 du code du 
travail, sous réserve des dispositions de l’article 
L. 212-6 du présent code. 
 
II.-La cession par l’artiste-interprète de ses 
droits sur sa prestation peut être totale ou 
partielle. Elle doit comporter au profit de 
l’artiste-interprète une rémunération 
appropriée et proportionnelle à la valeur 
économique réelle ou potentielle des droits 
cédés, compte tenu de la contribution de 
l’artiste-interprète à l’ensemble de l’œuvre et 
compte tenu de toutes les autres circonstances 
de l’espèce, telles que les pratiques de marché 
ou l’exploitation réelle de la prestation. 
 
La rémunération de l’artiste-interprète peut 
être évaluée forfaitairement dans les cas 
suivants: 
 
1° La base de calcul de la participation 
proportionnelle ne peut être pratiquement 
déterminée; 
 
2° Les moyens de contrôler l’application de la 
participation font défaut; 

I.-Are subject to the written authorization of the 
performer the fixation of his performance, its 
reproduction and its communication to the 
public, as well as any separate use of the sound 
and the image of the performance when it has 
been fixed for both the sound and the image. 
 
This authorization and the remuneration to 
which it gives rise are governed by the provisions 
of Articles L. 7121-2 to L. 7121-4, L. 7121-6, L. 
7121-7 and L. 7121-8 of the Labour Code, subject 
to the provisions of Article L. 212-6 of this Code. 
 
 
II.-The assignment by the performer of his rights 
to his performance may be total or partial. It must 
include for the benefit of the performer an 
appropriate remuneration proportional to the 
actual or potential economic value of the rights 
transferred, taking into account the performer’s 
contribution to the work as a whole and taking 
into account all other circumstances of the case, 
such as market practices or the actual 
exploitation of the performance. 
 
 
The remuneration of the performer may be 
assessed on a flat-rate basis in the following 
cases: 
 
1° The basis for calculating the proportional 
participation cannot be practically determined; 
 
 
2 ° The means to control the application of the 
participation are lacking; 
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3° Les frais des opérations de calcul et de 
contrôle seraient hors de proportion avec les 
résultats à atteindre; 
 
4° La nature ou les conditions de l’exploitation 
rendent impossible l’application de la règle de 
la rémunération proportionnelle, soit que la 
contribution de l’artiste-interprète ne constitue 
pas l’un des éléments essentiels de 
l’interprétation de l’œuvre, soit que l’utilisation 
de l’interprétation ne présente qu’un caractère 
accessoire par rapport à l’objet exploité; 
 
5° Dans les autres cas prévus au présent code. 
 
Sous réserve des conventions collectives et 
accords spécifiques satisfaisant aux conditions 
prévues au présent article, les conventions et 
accords collectifs peuvent déterminer, en 
tenant compte des spécificités de chaque 
secteur, les conditions de mise en œuvre des 
dispositions du présent article. 
 
Est également licite la conversion entre les 
parties, à la demande de l’artiste-interprète, des 
droits provenant des contrats en vigueur en 
annuités forfaitaires pour des durées à 
déterminer entre les parties. 
 

 
3 ° The costs of the calculation and control 
operations would be out of proportion to the 
results to be achieved; 
 
4 ° The nature or conditions of the exploitation 
make it impossible to apply the rule of 
proportional remuneration, either because the 
contribution of the performer does not constitute 
one of the essential elements of the interpretation 
of the work, or because the use of the 
performance is only ancillary to the object 
exploited; 
 
5° In the other cases provided for in this Code. 
 
Subject to collective agreements and specific 
agreements satisfying the conditions laid down in 
this Article, collective agreements and 
agreements may determine, taking into account 
the specificities of each sector, the conditions for 
implementing the provisions of this Article. 
 
 
It is also lawful to convert between the parties, at 
the request of the performer, the rights derived 
from the contracts in force into fixed annuities for 
periods to be determined between the parties. 

Article 
L213-1 

Le producteur de phonogrammes est la 
personne, physique ou morale, qui a l’initiative 
et la responsabilité de la première fixation 
d’une séquence de son. 
 
L’autorisation du producteur de 
phonogrammes est requise avant toute 
reproduction, mise à la disposition du public 
par la vente, l’échange ou le louage, ou 
communication au public de son phonogramme 
autres que celles mentionnées à l’article L. 214-
1. 

The natural or legal person who takes the 
initiative and responsibility for the initial fixation 
of a sequence of sounds shall be deemed the 
phonogram producer. 
 
The authorization of the phonogram producer 
shall be required prior to any reproduction, 
making available to the public by way of sale, 
exchange or rental, or communication to the 
public of his phonogram, other than those 
referred to in Article L214-1. 

Article 
L215-1 

Le producteur de vidéogrammes est la 
personne, physique ou morale, qui a l’initiative 
et la responsabilité de la première fixation 
d’une séquence d’images sonorisée ou non. 
 
 
L’autorisation du producteur de vidéogrammes 
est requise avant toute reproduction, mise à la 
disposition du public par la vente, l’échange ou 
le louage, ou communication au public de son 
vidéogramme. 
 
Les droits reconnus au producteur d’un 
vidéogramme en vertu de l’alinéa précédent, les 
droits d’auteur et les droits des artistes-
interprètes dont il disposerait sur l’oeuvre fixée 

The natural or legal person who takes the 
initiative and the responsibility for the initial 
fixation of a sequence of images, whether 
accompanied by sounds or not, shall be deemed 
the videogram producer. 
 
The authorization of the videogram producer 
shall be required prior to any reproduction, any 
making available to the public by means of sale, 
exchange or rental, or any communication to the 
public of his videogram. 
 
The rights afforded to a videogram producer 
under the preceding paragraph, the authors’ 
rights and the performers’ rights of which he 
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sur ce vidéogramme ne peuvent faire l’objet de 
cessions séparées. 
 

disposes in respect of the work fixed on the 
videogram may not be separately assigned. 
 

Article 
L216-1 

Sont soumises à l’autorisation de l’entreprise de 
communication audiovisuelle la reproduction 
de ses programmes, ainsi que leur mise à la 
disposition du public par vente, louage ou 
échange, leur radiodiffusion ou télédiffusion, 
leur mise à disposition du public en ligne et leur 
communication au public dans un lieu 
accessible à celui-ci moyennant paiement d’un 
droit d’entrée. 
 
Sont dénommées entreprises de 
communication audiovisuelle les organismes 
qui exploitent un service de communication 
audiovisuelle au sens de la loi No 86-1067 du 30 
septembre 1986 relative à la liberté de 
communication, quel que soit le régime 
applicable à ce service. 
 

The authorization of the audiovisual 
communication enterprise shall be required for 
any reproduction of its programs, any making 
them available to the public by sale, rental or 
exchange, any telediffusion and communication 
to the public in a place to which the latter has 
access in exchange for the payment of an entry 
fee. 
 
 
Those bodies that exploit an audiovisual 
communication service within the meaning of Act 
No 86-1067 of September 30, 1986, on the 
Freedom of Communication, whatever the 
arrangements applicable to that service, shall be 
designated audiovisual communication 
enterprises. 

Article 
L331-1-
3 

Pour fixer les dommages et intérêts, la 
juridiction prend en considération 
distinctement: 
 
1° Les conséquences économiques négatives de 
l’atteinte aux droits, dont le manque à gagner et 
la perte subis par la partie lésée; 
 
2° Le préjudice moral causé à cette dernière; 
 
 
3° Et les bénéfices réalisés par l’auteur de 
l’atteinte aux droits, y compris les économies 
d’investissements intellectuels, matériels et 
promotionnels que celui-ci a retirées de 
l’atteinte aux droits. 
 
Toutefois, la juridiction peut, à titre 
d’alternative et sur demande de la partie lésée, 
allouer à titre de dommages et intérêts une 
somme forfaitaire. Cette somme est supérieure 
au montant des redevances ou droits qui 
auraient été dus si l’auteur de l’atteinte avait 
demandé l’autorisation d’utiliser le droit auquel 
il a porté atteinte. Cette somme n’est pas 
exclusive de l’indemnisation du préjudice moral 
causé à la partie lésée. 

In fixing damages, the court shall take into 
account separately: 
 
 
1° The negative economic consequences of the 
infringement, including the loss of profit and loss 
suffered by the injured party; 
 
2° The moral prejudice caused to the injured 
party; 
 
3° And the profits made by the infringer, 
including the savings in intellectual, material and 
promotional investments that the infringer has 
derived from the infringement. 
 
 
However, the court may, as an alternative and at 
the request of the injured party, award a lump 
sum as damages. This sum shall be greater than 
the amount of the royalties or fees that would 
have been due if the infringer had requested 
authorization to use the right infringed. This sum 
is not exclusive of the compensation of the moral 
prejudice caused to the injured party. 

Article 
L335-2 

Toute édition d’écrits, de composition musicale, 
de dessin, de peinture ou de toute autre 
production, imprimée ou gravée en entier ou en 
partie, au mépris des lois et règlements relatifs 
à la propriété des auteurs, est une contrefaçon 
et toute contrefaçon est un délit. 
 
 
La contrefaçon en France d’ouvrages publiés en 
France ou à l’étranger est punie de trois ans 

Any edition of writings, musical compositions, 
drawings, paintings or other printed or engraved 
production made in whole or in part regardless of 
the laws and regulations governing the 
ownership of authors shall constitute an 
infringement. Any infringement shall constitute 
an offence. 
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d’emprisonnement et de 300 000 euros 
d’amende. 
 
Seront punis des mêmes peines le débit, 
l’exportation, l’importation, le transbordement 
ou la détention aux fins précitées des ouvrages 
contrefaisants. 
 
Lorsque les délits prévus par le présent article 
ont été commis en bande organisée, les peines 
sont portées à sept ans d’emprisonnement et à 
750 000 euros d’amende. 
 

Infringement in France of works published in 
France or abroad shall be liable to a three-year 
imprisonment and a fine of € 300.000. 
 
 
The sale, exportation and importation of 
infringing works shall be subject to the same 
penalties. 
 
 
Where offences provided for by this Article are 
committed by an organised criminal group, the 
penalties will be increased to seven-year 
imprisonment and a fine of € 750.000. 

Article 
L335-2-
1 

Est puni de trois ans d’emprisonnement et de 
300 000 euros d’amende le fait: 
 
1° D’éditer, de mettre à la disposition du public 
ou de communiquer au public, sciemment et 
sous quelque forme que ce soit, un logiciel 
manifestement destiné à la mise à disposition 
du public non autorisée d’oeuvres ou d’objets 
protégés; 
 
2° D’inciter sciemment, y compris à travers une 
annonce publicitaire, à l’usage d’un logiciel 
mentionné au 1°. 
 

Is punishable by three years imprisonment and a 
fine of 300 000 euros the fact: 
 
1° To publish, to place at the disposal of the public 
or to communicate to the public, knowingly and 
under some form that it is, a software obviously 
intended for the provision of the public not 
authorized of works or protected objects; 
 
 
2° To incite knowingly, including through an 
advertisement, to the use of a software 
mentioned in 1°. 

Article 
L335-3 

Est également un délit de contrefaçon toute 
reproduction, représentation ou diffusion, par 
quelque moyen que ce soit, d’une oeuvre de 
l’esprit en violation des droits de l’auteur, tels 
qu’ils sont définis et réglementés par la loi. 
 
Est également un délit de contrefaçon la 
violation de l’un des droits de l’auteur d’un 
logiciel définis à l’article L. 122-6. 
 
Est également un délit de contrefaçon toute 
captation totale ou partielle d’une œuvre 
cinématographique ou audiovisuelle en salle de 
spectacle cinématographique. 
 

Any reproduction, performance or dissemination 
of a work of the mind, by any means whatsoever, 
in violation of the author’s rights as defined and 
regulated by law shall also constitute an 
infringement. 
 
The violation of any of the rights of an author of 
software as defined in Article L122-6 shall also 
constitute an infringement. 
 
Any total or partial capture of a cinematographic 
or audiovisual work in a cinematographic theatre 
is also an offense of counterfeiting. 

Article 
L335-4 

Est punie de trois ans d’emprisonnement et de 
300 000 euros d’amende toute fixation, 
reproduction, communication ou mise à 
disposition du public, à titre onéreux ou gratuit, 
ou toute télédiffusion d’une prestation, d’un 
phonogramme, d’un vidéogramme, d’un 
programme ou d’une publication de presse, 
réalisée sans l’autorisation, lorsqu’elle est 
exigée, de l’artiste-interprète, du producteur de 
phonogrammes ou de vidéogrammes, de 
l’entreprise de communication audiovisuelle, 
de l’éditeur de presse ou de l’agence de presse. 
 
Sont punis des mêmes peines l’importation, 
l’exportation, le transbordement ou la 

Any fixation, reproduction, communication or 
making available to the public, whether in return 
for payment or free of charge, or any television 
broadcasting of a performance, phonogram, 
videogram, programme or press publication, 
carried out without the authorisation, where 
required, of the performer, producer of 
phonograms or videograms, shall be punishable 
by three years’ imprisonment or a fine of EUR 
300,000, the audiovisual communication 
company, the press publisher or the press agency. 
 
 
The same penalties shall apply to the import, 
export, transhipment or possession for the 
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détention aux fins précitées de phonogrammes 
ou de vidéogrammes réalisée sans 
l’autorisation du producteur ou de l’artiste-
interprète, lorsqu’elle est exigée. 
 
Est puni de la peine d’amende prévue au 
premier alinéa le défaut de versement de la 
rémunération due à l’auteur, à l’artiste-
interprète ou au producteur de phonogrammes 
ou de vidéogrammes au titre de la copie privée 
ou de la communication publique ainsi que de la 
télédiffusion des phonogrammes. 
 
Est puni de la peine d’amende prévue au 
premier alinéa le défaut de versement du 
prélèvement mentionné au troisième alinéa de 
l’article L. 133-3. 
 
Lorsque les délits prévus au présent article ont 
été commis en bande organisée, les peines sont 
portées à sept ans d’emprisonnement et à 750 
000 euros d’amende. 
 

above-mentioned purposes of phonograms or 
videograms made without the authorization of 
the producer or performer, where required. 
 
 
The penalty of fine provided for in the first 
paragraph shall be punishable by failure to pay 
the remuneration due to the author, performer or 
producer of phonograms or videograms in 
respect of private copying or public 
communication and the television broadcasting 
of phonograms. 
 
The penalty of fine provided for in the first 
paragraph shall be punishable by failure to pay 
the levy referred to in the third paragraph of 
Article L. 133-3. 
 
Where the offences provided for in this Article 
have been committed in an organised group, the 
penalties shall be increased to seven years’ 
imprisonment and a fine of EUR 750 000. 
 

Article 
L335-5 

Dans le cas de condamnation fondée sur l’une 
des infractions définies aux articles L. 335-2 à L. 
335-4-2, le tribunal peut ordonner la fermeture 
totale ou partielle, définitive ou temporaire, 
pour une durée au plus de cinq ans, de 
l’établissement ayant servi à commettre 
l’infraction. 
 
La fermeture temporaire ne peut entraîner ni 
rupture ni suspension du contrat de travail, ni 
aucun préjudice pécuniaire à l’encontre des 
salariés concernés. Lorsque la fermeture 
définitive entraîne le licenciement du 
personnel, elle donne lieu, en dehors de 
l’indemnité de préavis et de l’indemnité de 
licenciement, aux dommages et intérêts prévus 
aux articles L. 122-14-4 et L. 122-14-5 du code 
du travail en cas de rupture de contrat de 
travail. Le non-paiement de ces indemnités est 
puni de six mois d’emprisonnement et de 3 750 
euros d’amende. 
 

In the case of conviction based on one of the 
offences defined in Articles L. 335-2 to L. 335-4-
2, the court may order the total or partial closure, 
permanent or temporary, for a period of not more 
than five years, of the establishment used to 
commit the offence. 
 
 
The temporary closure may not result in any 
termination or suspension of the employment 
contract, nor any pecuniary damage against the 
employees concerned. When the permanent 
closure leads to the dismissal of the staff, it gives 
rise, apart from the notice indemnity and the 
severance pay, to the damages provided for in 
Articles L. 122-14-4 and L. 122-14-5 of the 
Labour Code in the event of termination of the 
employment contract. Failure to pay these 
allowances is punishable by six months’ 
imprisonment and a fine of €3,750. 

Article 
L335-6 

Les personnes physiques coupables de l’une des 
infractions prévues aux articles L. 335-2 à L. 
335-4-2 peuvent en outre être condamnées, à 
leurs frais, à retirer des circuits commerciaux 
les objets jugés contrefaisants et toute chose qui 
a servi ou était destinée à commettre 
l’infraction. 
 
La juridiction peut prononcer la confiscation de 
tout ou partie des recettes procurées par 
l’infraction ainsi que celle de tous les 
phonogrammes, vidéogrammes, objets et 
exemplaires contrefaisants ou reproduits 

Natural persons guilty of one of the offences 
provided for in Articles L. 335-2 to L. 335-4-2 may 
also be ordered, at their own expense, to remove 
from the channels of commerce the objects 
deemed to be infringing and any thing that was 
used or intended to commit the offence. 
 
 
The court may order the confiscation of all or part 
of the proceeds obtained by the offence as well as 
that of all phonograms, videograms, objects and 
copies counterfeiting or reproduced unlawfully 
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illicitement ainsi que du matériel spécialement 
installé en vue de la réalisation du délit. 
 
Elle peut ordonner la destruction, aux frais du 
condamné, ou la remise à la partie lésée des 
objets et choses retirés des circuits 
commerciaux ou confisqués, sans préjudice de 
tous dommages et intérêts. 
 
Elle peut également ordonner, aux frais du 
condamné, l’affichage du jugement ou la 
diffusion du jugement prononçant la 
condamnation, dans les conditions prévues à 
l’article 131-35 du code pénal. 

as well as equipment specially installed for the 
purpose of carrying out the offence. 
 
 
It may order the destruction, at the expense of the 
convicted person, or the handing over to the 
injured party of objects and things removed from 
the channels of commerce or confiscated, without 
prejudice to any damages. 
 
It may also order, at the expense of the convicted 
person, the posting of the judgment or the 
dissemination of the judgment pronouncing the 
conviction, under the conditions provided for in 
Article 131-35 of the Criminal Code. 
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GERMANY 

 

 

German Act on Copyright and 

Related Rights (Gesetz über 

Urheberrecht und verwandte 

Schutzrechte) 

 

 

 

 

 Original language 
 

English 

Section 17 
Verbreitungsrecht 
 
(1) Das Verbreitungsrecht ist das Recht, das 
Original oder Vervielfältigungsstücke des 
Werkes der Öffentlichkeit anzubieten oder in 
Verkehr zu bringen. 
 
(2) Sind das Original oder 
Vervielfältigungsstücke des Werkes mit 
Zustimmung des zur Verbreitung Berechtigten 
im Gebiet der Europäischen Union oder eines 
anderen Vertragsstaates des Abkommens über 
den Europäischen Wirtschaftsraum im Wege 
der Veräußerung in Verkehr gebracht worden, 
so ist ihre Weiterverbreitung mit Ausnahme der 
Vermietung zulässig. 
 
(3) Vermietung im Sinne der Vorschriften 
dieses Gesetzes ist die zeitlich begrenzte, 
unmittelbar oder mittelbar Erwerbszwecken 
dienende Gebrauchsüberlassung. Als 
Vermietung gilt jedoch nicht die Überlassung 
von Originalen oder Vervielfältigungsstücken 
 

1. von Bauwerken und Werken der 
angewandten Kunst oder 
 

2. im Rahmen eines Arbeits- oder 
Dienstverhältnisses zu dem 
ausschließlichen Zweck, bei der 
Erfüllung von Verpflichtungen aus dem 

Right of distribution 
 
(1) ʻRight of distributionʼ means the right to offer 
the original or copies of the work to the public or 
to put them into circulation. 
 
 
(2) Where the original or copies of the work have 
been put into circulation by sale with the consent 
of the person entitled to distribute them within 
the territory of the European Union or another 
Contracting Party of the Agreement on the 
European Economic Area, their dissemination is 
permitted, except by means of rental. 
 
 
 
(3) For the purposes of this Act, ‘rental’ means the 
time-limited transfer for use which directly or 
indirectly serves profit-making purposes. 
However, the rental does not include the transfer 
of original or copies 
 

1. of buildings or works of applied art, or 
 
 
 

2. used in the context of an employment or 
service relationship for the exclusive 
purpose of fulfilling obligations resulting 

Access the full text 

 
German: 
https://www.gesetze-im-
internet.de/urhg/BJNR012730965.html 
 
English: 

https://www.gesetze-im-

internet.de/englisch_urhg/englisch_urhg.html 

https://www.gesetze-im-internet.de/urhg/BJNR012730965.html
https://www.gesetze-im-internet.de/urhg/BJNR012730965.html
https://www.gesetze-im-internet.de/englisch_urhg/englisch_urhg.html
https://www.gesetze-im-internet.de/englisch_urhg/englisch_urhg.html
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Arbeits- oder Dienstverhältnis benutzt 
zu werden. 

from the employment or service 
relationship. 

 
Section 19a 

Recht der öffentlichen Zugänglichmachung 

 
Das Recht der öffentlichen Zugänglichmachung 
ist das Recht, das Werk drahtgebunden oder 
drahtlos der Öffentlichkeit in einer Weise 
zugänglich zu machen, dass es Mitgliedern der 
Öffentlichkeit von Orten und zu Zeiten ihrer 
Wahl zugänglich ist. 

Right of making works available to public 
 
ʻRight of making works available to the publicʼ 
means the right to make the work available to the 
public, either by wire or wireless means, in such 
a manner that members of the public may access 
it from a place and at a time individually chosen 
by them. 

Section 
106 Unerlaubte Verwertung urheberrechtlich 

geschützter Werke 
 
(1) Wer in anderen als den gesetzlich 
zugelassenen Fällen ohne Einwilligung des 
Berechtigten ein Werk oder eine Bearbeitung 
oder Umgestaltung eines Werkes vervielfältigt, 
verbreitet oder öffentlich wiedergibt, wird mit 
Freiheitsstrafe bis zu drei Jahren oder mit 
Geldstrafe bestraft. 
 
(2) Der Versuch ist strafbar. 

Unlawful exploitation of copyrighted works 
 
 
(1) Any person who, without the rightholder’s 
consent, reproduces, distributes or 
communicates to the public a work or an 
adaptation or transformation of a work in 
manners other than those permitted by law 
incurs a penalty of imprisonment for a term not 
exceeding three years or a fine. 
 
(2) The attempt is punishable. 

Section 
108  Unerlaubte Eingriffe in verwandte 

Schutzrechte 
 
(1) Wer in anderen als den gesetzlich 

zugelassenen Fällen ohne Einwilligung des 
Berechtigten 
 
1. eine wissenschaftliche Ausgabe (§ 70) 

oder eine Bearbeitung oder 
Umgestaltung einer solchen Ausgabe 
vervielfältigt, verbreitet oder öffentlich 
wiedergibt, 
 

2. ein nachgelassenes Werk oder eine 
Bearbeitung oder Umgestaltung eines 
solchen Werkes entgegen § 71 
verwertet, 
 

3. ein Lichtbild (§ 72) oder eine 
Bearbeitung oder Umgestaltung eines 
Lichtbildes vervielfältigt, verbreitet 
oder öffentlich wiedergibt, 
 

4. die Darbietung eines ausübenden 
Künstlers entgegen den § 77 Abs. 1 
oder Abs. 2 Satz 1, § 78 Abs. 1 
verwertet, 
 

5. einen Tonträger entgegen § 85 
verwertet, 
 

Infringement of related rights 
 
 
(1) Any person who, without the rightholder’s 
consent, 
 
 

1. reproduces, distributes or 
communicates to the public a scientific 
edition (section 70) or an adaptation or 
transformation of such an edition, 
 
 

2. exploits a posthumous work or an 
adaptation or transformation of such a 
work contrary to section 71, 
 
 

3. reproduces, distributes or 
communicates to the public a 
photograph (section 72) or an 
adaptation or transformation of a 
photograph, 
 

4. exploits a performer’s performance 
contrary to section 77 (1) or (2) sentence 
1 and section 78 (1), 
 

5. exploits an audio recording contrary to 
section 85, 
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6. einen Funksendung entgegen § 87 
verwertet, 
 

7. einen Bildträger oder Bild- und 
Tonträger entgegen §§ 94 oder 95 in 
Verbindung mit § 94 verwertet, 
 

8. eine Datenbank entgegen § 87b Abs. 1 
verwertet, 
 

wird mit Freiheitsstrafe bis zu drei Jahren oder 
mit Geldstrafe bestraft. 
 
(2) Der Versuch ist strafbar. 

6. exploits a broadcast contrary to 
section 87, 
 

7. exploits a video recording or a video and 
audio recording contrary to sections 94 
or 95 read in conjunction with section 
94, 
 

8. exploits a database contrary to 
section 87b (1), 

 
in manners other than those permitted by law 
incurs a penalty of imprisonment for a term not 
exceeding three years or a fine. 
 
(2) The attempt is punishable. 
 
 
 

Section 
108a Gewerbsmäßige unerlaubte Verwertung 

 
(1) Handelt der Täter in den Fällen der §§ 106 
bis 108 gewerbsmäßig, so ist die Strafe 
Freiheitsstrafe bis zu fünf Jahren oder 
Geldstrafe. 
 
(2) Der Versuch ist strafbar. 

Commercial unlawful exploitation 
 
(1) Where the offender in the cases referred to in 
sections 106 to 108 acts on a commercial basis, 
the penalty is imprisonment for a term not 
exceeding five years or a fine. 
 
(2) The attempt is punishable. 
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German Criminal Code 

(Strafgesetzbuch) 

 

 

 

 

 

 

 

  

 Original language 
 

English 

Section 17 Verbotsirrtum 

Fehlt dem Täter bei Begehung der Tat die 
Einsicht, Unrecht zu tun, so handelt er ohne 
Schuld, wenn er diesen Irrtum nicht vermeiden 
konnte. Konnte der Täter den Irrtum 
vermeiden, so kann die Strafe nach § 49 Abs. 1 
gemildert werden. 

Mistake of law 
 
If, at the time of the commission of the offence the 
offender lacks the awareness of acting 
unlawfully, then the offender is deemed to have 
acted without guilt if the mistake was 
unavoidable. If the mistake was avoidable, the 
penalty may be mitigated pursuant to section 49 
(1). 

Section 27 Beihilfe 

(1) Als Gehilfe wird bestraft, wer vorsätzlich 
einem anderen zu dessen vorsätzlich 
begangener rechtswidriger Tat Hilfe geleistet 
hat. 
 
(2) Die Strafe für den Gehilfen richtet sich nach 
der Strafdrohung für den Täter. Sie ist nach § 49 
Abs. 1 zu mildern. 

Aiding 

 
(1) Whoever intentionally assists another in the 
intentional commission of an unlawful act incurs 
a penalty as an aider. 
 
 
(2) The penalty for the aider is determined in 
accordance with the penalty threatened for the 
offender. It must be mitigated pursuant to 
section 49 (1). 

Access the full text 

 
German: 
https://www.gesetze-im-
internet.de/stgb/BJNR001270871.html 
 
English: 

https://www.gesetze-im-

internet.de/englisch_stgb/englisch_stgb.html 

https://www.gesetze-im-internet.de/stgb/BJNR001270871.html
https://www.gesetze-im-internet.de/stgb/BJNR001270871.html
https://www.gesetze-im-internet.de/englisch_stgb/englisch_stgb.html
https://www.gesetze-im-internet.de/englisch_stgb/englisch_stgb.html
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ROMANIA 

 

 

Romanian Law on Copyright and 

Neighboring Rights (No 8 of March 

14, 1996) 

Legea nr. 8 din 14 martie 1996 – 

privind dreptul de autor și drepturile 

conexe 

 

 

 Original language 
 

English 

Article 4 (1) Se prezumă a fi autor, până la proba 
contrară, persoana sub numele căreia opera a 
fost adusă pentru prima dată la cunoștința 
publică. 
 
(2) Când opera a fost adusă la cunoștința 
publică sub formă anonimă sau sub un 
pseudonim care nu permite identificarea 
autorului, dreptul de autor se exercită de 
persoana fizică sau juridică ce o face publică 
având consimțământul autorului, atât timp cât 
acesta nu își dezvăluie identitatea. 
 

(1) Unless proved otherwise, the person under 
whose name the work was first disclosed to the 
public shall be presumed to be the author thereof. 
 
 
(2) Where the work was disclosed to the public 
anonymously or under a pseudonym that does 
not identify the author, the copyright shall be 
exercised by the person whether natural person 
or legal entity who discloses it to the public with 
the authorââ‚¬â„¢s consent, as long as the latter 
does not disclose his identity. 

Article 14 Prin reproducere, în sensul prezentei legi, se 
înțelege realizarea, integrală sau parțială, a 
uneia ori a mai multor copii ale unei opere, 
direct sau indirect, temporar ori permanent, 
prin orice mijloc și sub orice formă, inclusiv 
realizarea oricărei înregistrări sonore sau 
audiovizuale a unei opere, precum și stocarea 
permanentă ori temporară a acesteia cu 
mijloace electronice. 
 

For the purposes of this Law, reproduction means 
the making, in whole or in part, of one or more 
copies of a work, directly or indirectly, 
temporarily or permanently, by any means and 
under any form, including the making of any 
sound or audiovisual recording of a work, as well 
as its permanent or temporary storage by 
electronic means. 

Article 35 
(former 
Article 33) 

 (1) Sunt permise, fără consimțământul 
autorului și fără plata vreunei remunerații, 
următoarele utilizări ale unei opere aduse 
anterior la cunoștința publică, cu condiția ca 
acestea să fie conforme bunelor uzanțe, să nu 
contravină exploatării normale a operei și să nu 
îl prejudicieze pe autor sau pe titularii 
drepturilor de utilizare: 

 (1) The following uses of a work previously made 
available to the public shall be permitted without 
the consent of the author and without payment of 
any remuneration, provided that they are in 
accordance with good usage, are not contrary to 
normal exploitation of the work and do not 
prejudice the author or the rightholders of use: 
 

Access the full text 

 
Romanian: 
https://legislatie.just.ro/Public/DetaliiDocument

/7816 

English: 

https://www.legi-internet.ro/en/romanian-itc-

legislation-and-articles/drept-de-

autor/romanian-copyright-law/romanian-law-

on-copyright-and-neighboring-rights-no-

81996.html  

https://legislatie.just.ro/Public/DetaliiDocument/7816
https://legislatie.just.ro/Public/DetaliiDocument/7816
https://www.legi-internet.ro/en/romanian-itc-legislation-and-articles/drept-de-autor/romanian-copyright-law/romanian-law-on-copyright-and-neighboring-rights-no-81996.html
https://www.legi-internet.ro/en/romanian-itc-legislation-and-articles/drept-de-autor/romanian-copyright-law/romanian-law-on-copyright-and-neighboring-rights-no-81996.html
https://www.legi-internet.ro/en/romanian-itc-legislation-and-articles/drept-de-autor/romanian-copyright-law/romanian-law-on-copyright-and-neighboring-rights-no-81996.html
https://www.legi-internet.ro/en/romanian-itc-legislation-and-articles/drept-de-autor/romanian-copyright-law/romanian-law-on-copyright-and-neighboring-rights-no-81996.html
https://www.legi-internet.ro/en/romanian-itc-legislation-and-articles/drept-de-autor/romanian-copyright-law/romanian-law-on-copyright-and-neighboring-rights-no-81996.html
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a) reproducerea unei opere în cadrul 
procedurilor judiciare, parlamentare sau 
administrative ori pentru scopuri de siguranță 
publică; 
 
b) utilizarea de scurte citate dintr-o operă, în 
scop de analiză, comentariu sau critică ori cu 
titlu de exemplificare, în măsura în care 
folosirea lor justifică întinderea citatului; 
 
c) utilizarea de articole izolate sau de scurte 
extrase din opere în publicații, în emisiuni de 
radio sau de televiziune ori în înregistrări 
sonore sau audiovizuale, destinate exclusiv 
învățământului, precum și reproducerea pentru 
învățământ, în cadrul instituțiilor de 
învățământ sau de ocrotire socială, de articole 
izolate sau de scurte extrase din opere, în 
măsura justificată de scopul urmărit; 
 
d) reproducerea pentru informare și cercetare 
de scurte extrase din opere, în cadrul 
bibliotecilor, muzeelor, filmotecilor, 
fonotecilor, arhivelor instituțiilor publice 
culturale sau științifice, care funcționează fără 
scop lucrativ; reproducerea integrală a 
exemplarului unei opere este permisă, pentru 
înlocuirea acestuia, în cazul distrugerii, al 
deteriorării grave sau al pierderii exemplarului 
unic din colecția permanentă a bibliotecii sau a 
arhivei respective; 
 
e) reproducerile specifice realizate de 
bibliotecile accesibile publicului, de instituțiile 
de învățământ sau de muzee ori de către arhive, 
care nu sunt realizate în scopul obținerii unui 
avantaj comercial sau economic, direct ori 
indirect; 
 
f) reproducerea, cu excluderea oricăror 
mijloace care vin în contact direct cu opera, 
distribuirea sau comunicarea către public a 
imaginii unei opere de arhitectură, artă plastică, 
fotografică sau artă aplicată, amplasată 
permanent în locuri publice, în afara cazurilor 
în care imaginea operei este subiectul principal 
al unei astfel de reproduceri, distribuiri sau 
comunicări și dacă este utilizată în scopuri 
comerciale; 
 
g) reprezentarea și executarea unei opere în 
cadrul activităților instituțiilor de învățământ, 
exclusiv în scopuri specifice și cu condiția ca 
atât reprezentarea sau executarea, cât și accesul 
publicului să fie fără plată; 
 
 

 
a) reproduction of a work in judicial, 
parliamentary or administrative proceedings or 
for purposes of public security; 
 
 
b) the use of short quotations from a work, for the 
purpose of analysis, commentary or criticism or 
by way of exemplification, in so far as their use 
justifies the scope of the quotation; 
 
c) the use of isolated or short articles extracted 
from works in publications, radio or television 
broadcasts, or sound or audiovisual recordings 
intended solely for teaching purposes, as well as 
reproduction for education, in educational or 
social care establishments, of isolated or short 
articles extracted from works, to the extent 
justified by the aim pursued; 
 
 
d) reproduction for information and research of 
short extracts from works, in libraries, museums, 
filmotechnics, phonothecs, archives of public 
cultural or scientific institutions, operating on a 
non-profit-making basis; full reproduction of the 
copy of a work is permitted, for its replacement, 
in the event of destruction, serious deterioration 
or loss of the single copy of the permanent 
collection of that library or archive; 
 
 
 
e) specific reproductions made by publicly 
accessible libraries, educational establishments 
or museums or by archives, which are not made 
with the aim of obtaining a commercial or 
economic advantage, directly or indirectly; 
 
 
f) reproduction, to the exclusion of any means 
which come into direct contact with the work, 
distribution or communication to the public of 
the image of a work of architecture, fine art, 
photographic art or applied art, permanently 
placed in public places, unless the image of the 
work is the main subject of such reproduction, 
distribution or communication and if it is used for 
commercial purposes; 
 
 
g) representation and performance of a work in 
the context of the activities of educational 
establishments, solely for specific purposes and 
provided that both representation or 
performance and access by the public are free of 
charge; 
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h) utilizarea operelor în timpul celebrărilor 
religioase sau al ceremoniilor oficiale 
organizate de o autoritate publică; 
 
i) utilizarea, în scopuri publicitare, a imaginilor 
operelor prezentate în cadrul expozițiilor cu 
acces public sau cu vânzare, al târgurilor, 
licitațiilor publice de opere de artă, ca mijloc de 
promovare a evenimentului, excluzând orice 
utilizare comercială. 
 
(2) În condițiile prevăzute la alin. (1), sunt 
permise reproducerea, distribuirea, 
radiodifuzarea sau comunicarea către public, 
fără un avantaj direct sau indirect, comercial 
sau economic: 
 
 
a) de scurte extrase din articole de presă și 
reportaje radiofonice sau televizate, în scopul 
informării asupra problemelor de actualitate, 
cu excepția celor pentru care o astfel de 
utilizare este, în mod expres, rezervată; 
 
b) de scurte fragmente ale conferințelor, 
alocuțiunilor, pledoariilor și ale altor opere de 
același fel, care au fost exprimate oral în public, 
cu condiția ca aceste utilizări să aibă ca unic 
scop informarea privind actualitatea; 
 
c) de scurte fragmente ale operelor, în cadrul 
informațiilor privind evenimentele de 
actualitate, dar numai în măsura justificată de 
scopul informării; 
 
d) de opere, utilizate în scopul unic de ilustrare 
didactică sau de cercetare științifică; 
(la 04-04-2022, Litera d) din Alineatul (2), 
Articolul 35, Capitolul VI, PARTEA I, Titlul I a 
fost modificată de Punctul 10, Articolul I din 
LEGEA nr. 69 din 28 martie 2022, publicată în 
MONITORUL OFICIAL nr. 321 din 01 aprilie 
2022) 
 
e) de opere, în beneficiul persoanelor cu 
handicap, care sunt direct legate de acel 
handicap și în limita cerută de handicapul 
respectiv. 
 
(3) Sunt exceptate de la dreptul de reproducere, 
în condițiile prevăzute la alin. (1), actele 
provizorii de reproducere care sunt tranzitorii 
sau accesorii și constituie o parte integrantă și 
esențială a unui proces tehnic și al căror scop 
unic este să permită transmiterea, în cadrul 
unei rețele între terți, de către un intermediar, 
sau utilizarea licită a unei opere ori a altui 

h) the use of works during religious celebrations 
or official ceremonies organised by a public 
authority; 
 
i) the use, for advertising purposes, of images of 
works presented in public access or sale 
exhibitions, fairs, public auctions of works of art, 
as a means of promoting the event, excluding any 
commercial use. 
 
 
(2) Under the conditions laid down in para. By 
way of derogation from paragraph 1, the 
reproduction, distribution, broadcasting or 
communication to the public without a direct or 
indirect commercial or economic advantage shall 
be permitted: 
 
a) short extracts from press articles and radio or 
television reports for the purpose of informing 
about current issues, except for those for which 
such use is expressly reserved; 
 
 
b) short passages of conferences, speeches, 
pleadings and other works of the same kind 
which have been expressed orally in public, 
provided that such uses are for the sole purpose 
of informing about the actuality; 
 
c) short fragments of the works, within the 
framework of information on current events, but 
only to the extent justified by the purpose of the 
information; 
 
d) works, used for the sole purpose of didactic 
illustration or scientific research; 
(on 04-042022, Letter d) of Paragraph (2), Article 
35, Chapter VI, PART I, Title I was amended by 
Point 10, Article I of the Law No 69 of 28 March 
2022, published in the OFFICIAL GAZETTE no. 
321 of 01 April 2022) 
 
 
e) of works, for the benefit of persons with 
disabilities, which are directly related to that 
disability and within the limit required by that 
disability. 
 
(3) They shall be exempted from the 
reproduction right, under the conditions laid 
down in para. (1), provisional acts of 
reproduction which are transient or ancillary and 
constitute an integral and essential part of a 
technical process and the sole purpose of which 
is to enable the transmission, within a network 
between third parties, by an intermediary, or the 
lawful use of a work or other subject-matter and 
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obiect protejat și care nu au o semnificație 
economică de sine stătătoare. 
 
 
(4) În toate cazurile prevăzute la alin. (1) lit. b), 
c), e), f), i) și la alin. (2) trebuie să se menționeze 
sursa și numele autorului, cu excepția cazului în 
care acest lucru se dovedește a fi imposibil; în 
cazul operelor de artă plastică, fotografică sau 
de arhitectură trebuie să se menționeze și locul 
unde se găsește originalul. 

which have no economic significance in its own 
right. 
 
(4) In all the cases referred to in para. (1) points 
(.b) (c), (e) () (f), (i) and in para. (2) the source 
and name of the author must be mentioned, 
unless this proves impossible; in the case of 
works of fine art, photography or architectural 
art, the place where the original is to be found 
must also be mentioned. 
 

Article 188 
(former 
139) 

(1) Titularii drepturilor recunoscute și 
protejate prin prezenta lege pot solicita 
instanțelor de judecată sau altor organisme 
competente, după caz, recunoașterea 
drepturilor lor și constatarea încălcării acestora 
și pot pretinde acordarea de despăgubiri pentru 
repararea prejudiciului cauzat. Aceleași 
solicitări pot fi formulate în numele și pentru 
titularii de drepturi de către organismele de 
gestiune, de către asociațiile de combatere a 
pirateriei sau de către persoanele autorizate să 
utilizeze drepturi protejate prin prezenta lege, 
conform mandatului acordat în acest sens. Când 
o acțiune a fost pornită de titular, persoanele 
autorizate să utilizeze drepturi protejate prin 
prezenta lege pot să intervină în proces, 
solicitând repararea prejudiciului ce lea fost 
cauzat. 
 
(2) La stabilirea despăgubirilor instanța de 
judecată ia în considerare: 
 
a) fie criterii, cum ar fi consecințele economice 
negative, în special câștigul nerealizat, 
beneficiile realizate pe nedrept de făptuitor și, 
atunci când este cazul, alte elemente în afara 
factorilor economici, cum ar fi daunele morale 
cauzate titularului dreptului; 
 
b) fie acordarea de despăgubiri reprezentând 
triplul sumelor care ar fi fost legal datorate 
pentru tipul de utilizare ce a făcut obiectul 
faptei ilicite, în cazul în care nu se pot aplica 
criteriile prevăzute la lit. a). 
 
(3) Dacă titularul dreptului de autor sau una 
dintre persoanele prevăzute la alin. (1) face 
dovada credibilă că dreptul de autor face 
obiectul unei acțiuni ilicite, actuale sau iminente 
și că această acțiune riscă să îi cauzeze un 
prejudiciu greu de reparat, poate să ceară 
instanței judecătorești luarea unor măsuri 
provizorii. Instanța judecătorească poate să 
dispună în special: 
 
a) interzicerea încălcării sau încetarea ei 
provizorie; 

(1) The holders of the rights recognized and 
protected by this Law may apply to the courts or 
other competent bodies, as the case may be, for 
recognition of their rights and a finding of their 
violation, and may claim compensation for 
compensation for the damage caused. The same 
requests may be made on behalf of and on behalf 
of rightholders by the management bodies, by 
anti-piracy associations or by persons authorised 
to use rights protected by this Law, in accordance 
with the mandate granted in this regard. Where 
an action has been initiated by the holder, 
persons authorised to use rights protected by this 
Law may intervene in the proceedings, 
requesting compensation for the damage that has 
been caused. 
 
 
 
(2) When determining the damages, the court 
takes into account: 
 
a) or criteria such as negative economic 
consequences, in particular unrealised earnings, 
benefits wrongly realised by the perpetrator and, 
where appropriate, elements other than 
economic factors, such as non-material damage 
to the rightholder; 
 
b) or the award of compensation representing the 
triple of the amounts which would have been 
legally due for the type of use which was the 
subject of the wrongful act, if the criteria set out 
in point (a) cannot be applied. 
 
(3) If the rightholder or one of the persons 
referred to in para. (1) provides credible 
evidence that copyright is the subject of an 
unlawful action, actual or imminent and that such 
action risks causing it damage that is difficult to 
repair, may apply to the court for interim 
measures. The court may, in particular, order: 
 
 
 
a) the prohibition of the infringement or its 
provisional termination; 
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b) luarea măsurilor necesare pentru a asigura 
conservarea probelor; 
 
c) luarea măsurilor necesare pentru a asigura 
repararea pagubei; în acest scop, instanța poate 
dispune luarea de măsuri asigurătorii asupra 
bunurilor mobile și imobile ale persoanei 
presupuse a fi încălcat drepturile recunoscute 
de prezenta lege, inclusiv blocarea conturilor 
sale bancare și a altor bunuri. În acest scop, 
autoritățile competente pot să dispună 
comunicarea de documente bancare, financiare 
sau comerciale ori accesul corespunzător la 
informațiile pertinente; 
 
d) ridicarea sau predarea către autoritățile 
competente a mărfurilor cu privire la care 
există suspiciuni privind încălcarea unui drept 
prevăzut de prezenta lege, pentru a împiedica 
introducerea acestora în circuitul comercial. 
 
(4) Dispozițiile procedurale aplicabile sunt 
cuprinse în prevederile Codului de procedură 
civilă referitoare la măsurile provizorii în 
materia drepturilor de proprietate intelectuală. 
 
(5) Aceleași măsuri pot fi cerute, în aceleași 
condiții, împotriva unui intermediar ale cărui 
servicii sunt utilizate de către un terț pentru a 
încălca un drept protejat prin prezenta lege. 
 
(6) Măsurile prevăzute la alin. (3) și (5) pot să 
includă descrierea detaliată, cu sau fără 
prelevare de eșantioane, sau sechestrarea reală 
a mărfurilor în litigiu și, în cazurile 
corespunzătoare, a materialelor și 
instrumentelor utilizate pentru a produce 
și/sau a distribui aceste mărfuri, precum și 
documentele care se referă la ele. Aceste măsuri 
vor fi avute în vedere și în aplicarea dispozițiilor 
art. 169-171 din Codul de procedură penală. 
 
(7) Instanța poate să autorizeze ridicarea de 
obiecte și înscrisuri care constituie dovezi ale 
încălcării drepturilor de autor sau a drepturilor 
conexe, în original ori în copie, chiar și atunci 
când acestea se află în posesia părții adverse. În 
cazul încălcărilor comise la scară comercială, 
autoritățile competente pot să dispună, de 
asemenea, comunicarea de documente bancare, 
financiare sau comerciale ori accesul 
corespunzător la informațiile pertinente. 
 
(8) Pentru adoptarea măsurilor prevăzute la 
alin. (3) și (7), sub rezerva asigurării protecției 
informațiilor confidențiale, instanțele 
judecătorești vor pretinde reclamantului să 

 
b) taking the necessary measures to ensure the 
preservation of the samples; 
 
c) taking the necessary measures to ensure the 
repair of the damage; for this purpose, the court 
may order precautionary measures to be taken 
on the movable and immovable property of the 
person alleged to have violated the rights 
recognised by this Law, including the blocking of 
his or her bank accounts and other property. To 
this end, the competent authorities may order the 
communication of banking, financial or 
commercial documents or appropriate access to 
the relevant information; 
 
d) picking up or handing over to the competent 
authorities the goods in respect of which there 
are suspicions regarding the violation of a right 
provided for by this Law, in order to prevent their 
introduction into the commercial circuit. 
 
(4) The applicable procedural provisions are 
contained in the provisions of the Code of Civil 
Procedure concerning interim measures in the 
field of intellectual property rights. 
 
(5) The same measures may be required, under 
the same conditions, against an intermediary 
whose services are used by a third party to violate 
a right protected by this Law. 
 
(6) The measures referred to in para. Paragraphs 
3 and 5 may include the detailed description, with 
or without sampling, or the actual seizure of the 
disputed goods and, in appropriate cases, of the 
materials and instruments used to produce 
and/or distribute those goods, as well as the 
documents relating to them. These measures will 
also be taken into account in the application of 
the provisions of Articles 169-171 of the Code of 
Criminal Procedure. 
 
(7) The court may authorise the collection of 
objects and documents that constitute evidence 
of the infringement of copyright or related rights, 
in original or copy, even when they are in the 
possession of the opposing party. In the case of 
infringements committed on a commercial scale, 
the competent authorities may also order the 
communication of banking, financial or 
commercial documents or appropriate access to 
the relevant information. 
 
(8) For the adoption of the measures referred to 
in para. (3) and (7), subject to ensuring the 
protection of confidential information, the courts 
shall require the plaintiff to provide any evidence, 
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furnizeze orice element de probă, accesibil în 
mod rezonabil, pentru a dovedi cu suficientă 
certitudine că s-a adus atingere dreptului său 
ori că o astfel de atingere este iminentă. Se 
consideră ca reprezentând element de probă 
suficient numărul de copii ale unei opere sau ale 
oricărui alt obiect protejat, la aprecierea 
instanței de judecată. În acest caz, instanțele 
judecătorești pot să ceară reclamantului să 
depună o cauțiune suficientă pentru a asigura 
compensarea oricărui prejudiciu care ar putea 
fi suferit de pârât. 
 
(9) Măsurile de asigurare a dovezilor sau de 
constatare a unei stări de fapt dispuse de 
instanță vor fi duse la îndeplinire prin executor 
judecătoresc. Titularii drepturilor ce se 
presupune că au fost încălcate ori cu privire la 
care există pericolul de a fi încălcate sau 
reprezentanții acestor titulari au dreptul de a 
participa la punerea în executare a măsurilor de 
asigurare a dovezilor ori de constatare a unei 
stări de fapt. 
 
(10) Titularii drepturilor încălcate pot cere 
instanței de judecată să dispună aplicarea 
oricăreia dintre următoarele măsuri: 
 
a) remiterea, pentru acoperirea prejudiciilor 
suferite, a încasărilor realizate prin actul ilicit; 
 
 
b) distrugerea echipamentelor și a mijloacelor 
aflate în proprietatea făptuitorului, a căror 
destinație unică sau principală a fost aceea de 
producere a actului ilicit; 
 
c) scoaterea din circuitul comercial, prin 
confiscare și distrugere, a copiilor efectuate 
ilegal; 
 
d) răspândirea informațiilor cu privire la 
hotărârea instanței de judecată, inclusiv 
afișarea hotărârii, precum și publicarea sa 
integrală sau parțială în mijloacele de 
comunicare în masă, pe cheltuiala celui care a 
săvârșit fapta; în aceleași condiții instanțele pot 
dispune măsuri suplimentare de publicitate 
adaptate circumstanțelor particulare ale 
cazului, inclusiv o publicitate de mare 
amploare. 
 
(11) Instanța de judecată dispune aplicarea 
măsurilor prevăzute la alin. (10) pe cheltuiala 
făptuitorului, cu excepția cazului în care există 
motive temeinice pentru ca acesta să nu suporte 
cheltuielile. 
 

reasonably accessible, in order to prove with 
sufficient certainty that his or her right has been 
infringed or that such impairment is imminent. 
The number of copies of a work or other subject-
matter shall be considered sufficient evidence, at 
the discretion of the court. In this case, the courts 
may require the plaintiff to lodge sufficient 
security to ensure compensation for any damage 
that may be suffered by the defendant. 
 
 
 
 
(9) The measures to ensure evidence or to 
establish a state of affairs ordered by the court 
will be carried out by a bailiff. Holders of rights 
which are alleged to have been infringed or in 
respect of which there is a danger of being 
infringed, or the representatives of such holders 
shall have the right to participate in the 
enforcement of measures to ensure evidence or 
to establish a state of affairs. 
 
 
(10) The holders of infringed rights may apply to 
the trial court to order the application of any of 
the following measures: 
 
a) remittance, in order to cover the damages 
suffered, of the proceeds made by the unlawful 
act; 
 
b) the destruction of the equipment and means 
owned by the perpetrator, the sole or main 
purpose of which was to produce the unlawful 
act; 
 
c) the removal from the commercial circuit, by 
confiscation and destruction, of the illegally made 
copies; 
 
d) dissemination of information on the decision 
of the court, including the display of the decision, 
as well as its publication in whole or in part in the 
media, at the expense of the perpetrator; under 
the same conditions, courts may order additional 
publicity measures adapted to the particular 
circumstances of the case, including large-scale 
advertising. 
 
 
 
(11) The court orders the application of the 
measures provided for in para. (10) at the 
expense of the perpetrator, unless there are good 
reasons for him not to bear the costs. 
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(12) Măsurile prevăzute la alin. (10) lit. b) și c) 
pot fi dispuse și de procuror cu ocazia clasării 
sau renunțării la urmărirea penală. Dispozițiile 
alin. (10) lit. c) nu se aplică pentru construcțiile 
realizate cu încălcarea drepturilor privind 
opera de arhitectură, protejate prin prezenta 
lege, dacă distrugerea clădirii nu este impusă de 
circumstanțele cazului respectiv. 
 
 
 
(13) În dispunerea măsurilor prevăzute la alin. 
(10), instanța de judecată va respecta principiul 
proporționalității cu gravitatea încălcării 
drepturilor protejate de prezenta lege și va lua 
în considerare interesele terților susceptibili de 
a fi afectați de aceste măsuri. 
 
(14) Autoritățile judiciare sunt obligate să 
comunice părților soluțiile adoptate în cauzele 
de încălcare a drepturilor reglementate de 
prezenta lege. 
 
(15) Guvernul României, prin Oficiul Român 
pentru Drepturile de Autor, sprijină elaborarea, 
de către asociațiile și organizațiile profesionale, 
a codurilor de conduită la nivel comunitar, 
destinate să contribuie la asigurarea respectării 
drepturilor prevăzute de prezenta lege, în 
special în ceea ce privește utilizarea codurilor 
ce permit identificarea fabricantului, aplicate pe 
discuri optice. De asemenea, Guvernul 
României sprijină transmiterea către Comisia 
Europeană a proiectelor codurilor de conduită 
la nivel național sau comunitar și a evaluărilor 
referitoare la aplicarea acestora. 
 

(12) The measures referred to in para. (10) lit.b) 
and c) may also be ordered by the public 
prosecutor on the occasion of the dismissal or 
renunciation of criminal prosecution. The 
provisions of para. (10) lit.c) shall not apply to 
constructions carried out in violation of the rights 
regarding the architectural work, protected by 
this Law, if the destruction of the building is not 
required by the circumstances of the respective 
case. 
 
(13) In ordering the measures referred to in para. 
(10), the trial court shall respect the principle of 
proportionality with the seriousness of the 
violation of the rights protected by this Law and 
shall take into account the interests of third 
parties likely to be affected by these measures. 
 
(14) The judicial authorities are obliged to 
communicate to the parties the solutions adopted 
in cases of violation of the rights regulated by this 
Law. 
 
(15) The Government of Romania, through the 
Romanian Office for Copyright, supports the 
elaboration, by professional associations and 
organizations, of codes of conduct at Community 
level, designed to contribute to ensuring 
compliance with the rights provided for by this 
Law, in particular with regard to the use of codes 
that allow the identification of the manufacturer, 
applied on optical disks. The Romanian 
Government also supports the transmission to 
the European Commission of draft codes of 
conduct at national or Community level and of the 
evaluations regarding their application. 
 

Article 141 
(this 
article was 
amended 
and 
replaced 
by Article 
197) 

Constituie infracţiune şi se pedepseşte cu 
închisoare de la 3 luni la 5 ani sau cu amendă de 
la 500.000 lei la 10 milioane lei fapta persoanei 
care îşi însuşeşte, fără drept, calitatea de autor 
al unei opere sau fapta persoanei care aduce la 
cunoştinţa publică o opera sub un alt nume 
decît acela decis de autor, dacă fapta nu 
constituie o infracţiune mai grava. 

 

It shall be an offense and punishable with 
imprisonment for 3 months to 5 years or a fine of 
ROL 25,000,000 to ROL 500,000,000, for a person 
improperly to assume the authorship of a work or 
to disclose a work to the public under a name 
other than the one decided upon by the author. 

Article 197 (1) Constituie infracțiune și se pedepsește cu 
închisoare de la 6 luni la 3 ani sau cu amendă 
fapta persoanei care își însușește, fără drept, în 
întregime sau în parte, opera unui alt autor și o 
prezintă ca o creație intelectuală proprie. 
 
 
(2) Împăcarea înlătură răspunderea penală. 
 

(1) It is a crime and is punishable by 
imprisonment from 6 months to 3 years or by a 
fine the act of the person who acquires, without 
right, in whole or in part, the work of another 
author and presents it as his own intellectual 
creation. 
 
(2) Reconciliation removes criminal liability. 

  



 
    INTELLECTUAL PROPERTY CRIME CASE-LAW OF NATIONAL COURTS 

 

 68 

 

 

SWITZERLAND  

 

 

Federal Act on Copyright and Related 

Rights (Loi fédérale sur le droit d’auteur 

et les droits voisins/Bundesgesetz über 

das Urheberrecht und verwandte 

Schutzrechte) 

 

 

 

 

 Original language English 
Article 2 

Werkbegriff 
 
1 Werke sind, unabhängig von ihrem Wert oder 
Zweck, geistige Schöpfungen der Literatur und 
Kunst, die individuellen Charakter haben. 
 
2 Dazu gehören insbesondere: 

a. literarische, wissenschaftliche und 
andere Sprachwerke; 
 

b. Werke der Musik und andere 
akustische Werke; 
 

c. Werke der bildenden Kunst, 
insbesondere der Malerei, der 
Bildhauerei und der Graphik; 
 

d. Werke mit wissenschaftlichem oder 
technischem Inhalt wie Zeichnungen, 
Pläne, Karten oder plastische 
Darstellungen; 
 

e. Werke der Baukunst; 
 

f. Werke der angewandten Kunst; 
 

g. fotografische, filmische und andere 
visuelle oder audiovisuelle Werke; 
 

Definitions of works 
 
1 Works are literary and artistic intellectual 
creations with individual character, irrespective 
of their value or purpose. 
 
2 They include, in particular: 
 

a. literary, scientific and other linguistic 
works; 

 
b. musical works and other acoustic works; 

 
 

c. works of art, in particular 
paintings,sculptures and graphic works; 

 
 

d. works with scientific or technical 
content such as drawings, plans, maps or 
three-dimensional representations; 
 

e. works of architecture; 
 
 

f. works of applied art; 
 

g. photographic, cinematographic and 
other visual or audiovisual works; 
 

Access the full text 

 
French: 
https://www.fedlex.admin.ch/eli/cc/1993/179

8_1798_1798/fr  

German: 

https://www.fedlex.admin.ch/eli/cc/1993/179

8_1798_1798/de 

English: 

https://www.fedlex.admin.ch/eli/cc/1993/179

8_1798_1798/en#art_69_a  

https://www.fedlex.admin.ch/eli/cc/1993/1798_1798_1798/fr
https://www.fedlex.admin.ch/eli/cc/1993/1798_1798_1798/fr
https://www.fedlex.admin.ch/eli/cc/1993/1798_1798_1798/de
https://www.fedlex.admin.ch/eli/cc/1993/1798_1798_1798/de
https://www.fedlex.admin.ch/eli/cc/1993/1798_1798_1798/en#art_69_a
https://www.fedlex.admin.ch/eli/cc/1993/1798_1798_1798/en#art_69_a
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h. choreographische Werke und 
Pantomimen. 
 

3 Als Werke gelten auch Computerprogramme. 
 
3bis Fotografische Wiedergaben und mit einem 
der Fotografie ähnlichen Verfahren hergestellte 
Wiedergaben dreidimensionaler Objekte gelten 
als Werke, auch wenn sie keinen individuellen 
Charakter haben. 
 
4 Ebenfalls geschützt sind Entwürfe, Titel und 
Teile von Werken, sofern es sich um geistige 
Schöpfungen mit individuellem Charakter 
handelt. 

h. choreographic works and works of 
mime. 
 

3 Computer programs are also works. 
 
3bis Photographic depictions and depictions of 
three-dimensional objects produced by a process 
similar to that of photography are considered 
works, even if they do not have individual 
character. 
 
4. Drafts, titles and parts of works, insofar as they 
are intellectual creations with an individual 
character, are also protected. 

Article 3 
Werke zweiter Hand 
 
1 Geistige chöpfungen mit individuellem 
Charakter, die unter Verwendung bestehender 
Werke so geschaffen werden, dass die 
verwendeten Werke in ihrem individuellen 
Charakter erkennbar bleiben, sind Werke 
zweiter Hand. 
 
2 Solche Werke sind insbesondere 
Übersetzungen sowie audiovisuelle und andere 
Bearbeitungen. 
 
3 Werke zweiter Hand sind selbständig 
geschützt. 
 
4 Der Schutz der verwendeten Werke bleibt 
vorbehalten. 
 

Derivative works 
 
1 Derivative works are intellectual creations with 
individual character that are based upon pre-
existing works, whereby the individual character 
of the latter remains identifiable. 
 
 
 
2 Such works include, in particular, translations 
as well as audiovisual and other adaptations. 
 
 
3 Derivative works are protected as works in 
their own right. 
 
4 The protection of the works used in the 
derivative work remains reserved. 

Article 10 
Utilisation de l’œuvre 
 
1 L’auteur a le droit exclusif de décider si, quand 
et de quelle manière son œuvre sera utilisée. 
 
2 Il a en particulier le droit: 
 
a. de confectionner des exemplaires de l’œuvre, 
notamment sous la forme d’imprimés, de 
phonogrammes, de vidéogrammes ou d’autres 
supports de données; 
 
b. de proposer au public, d’aliéner ou, de 
quelque autre manière, de mettre en 
circulation des exemplaires de l’œuvre; 
 
c. de réciter, de représenter et d’exécuter 
l’œuvre, de la faire voir ou entendre en un lieu 
autre que celui où elle est présentée et de la 
mettre à disposition, directement ou par 
quelque moyen que ce soit, de manière que 

Use of the work 
 
1 The author has the exclusive right to decide 
whether, when and how his work is used. 
 
2 The author has the right, in particular: 
 
a. to produce copies of the work, such as printed 
matter, phonograms, audiovisual fixations or 
data carriers; 
 
 
b. to offer, transfer or otherwise distribute copies 
of the work; 
 
 
c. to recite, perform or present a work, or make it 
perceptible somewhere else or make it available 
directly or through any kind of medium in such a 
way that persons may access it from a place and 
at a time individually chosen by them; 
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chacun puisse y avoir accès de l’endroit et au 
moment qu’il choisit individuellement; 
 
d. de diffuser l’œuvre par la radio, la télévision 
ou des moyens analogues, soit par voie 
hertzienne, soit par câble ou autres 
conducteurs; 
 
e. de retransmettre l’œuvre diffusée par des 
moyens techniques dont l’exploitation ne 
relève pas de l’organisme diffuseur d’origine, 
notamment par câble ou autres conducteurs; 
f. de faire voir ou entendre des œuvres mises à 
disposition, diffusées ou retransmises. 
 
3 L’auteur d’un logiciel a en outre le droit 
exclusif de le louer. 
 

 
 
 
d. to broadcast the work by radio, television or 
similar means, including by wire; 
 
 
 
e. to retransmit works by means of technical 
equipment, the provider of which is not the 
original broadcasting organisation, in particular 
including by wire; 
f. to make works made available, broadcast and 
retransmitted perceptible. 
 
3 The author of a computer program also has the 
exclusive rental right. 

Article 33 Droits de l’artiste interprète 
 
1 Par artiste interprète, on entend la personne 
physique qui exécute une œuvre ou une 
expression du folklore ou qui participe sur le 
plan artistique à une telle exécution. 
 
2 L’artiste interprète a le droit exclusif: 
 
 
a. de faire voir ou entendre sa prestation, ou la 
fixation de celle-ci, en un lieu autre que celui où 
elle est exécutée ou présentée et de la mettre à 
disposition, directement ou par quelque moyen 
que ce soit, de manière que chacun puisse y 
avoir accès de l’endroit et au moment qu’il 
choisit individuellement; 
 
b. de diffuser sa prestation ou la fixation de 
celle-ci par la radio, la télévision ou des moyens 
analogues, soit par voie hertzienne, soit par 
câble ou autres conducteurs ainsi que de les 
retransmettre par des moyens techniques dont 
l’exploitation ne relève pas de l’organisme de 
diffusion d’origine; 
 
c. de confectionner des phonogrammes ou des 
vidéogrammes de sa prestation ou de la fixation 
de celle-ci ou de les enregistrer sur un autre 
support de données et de reproduire de tels 
enregistrements; 
 
d. de proposer au public, d’aliéner ou, de 
quelque autre manière, de mettre en 
circulation les copies du support sur lequel est 
enregistrée sa prestation; 
 
e. de faire voir ou entendre sa prestation, ou la 
fixation de celle-ci, lorsqu’elle est diffusée, 
retransmise ou mise à disposition. 

Rights of performers 
 
1 A performer is any natural person who 
performs a work or an expression of folklore or 
who participates artistically in the performance 
of such a work. 
 
2 Performers have the following exclusive right in 
respect of their performance or its fixation: 
 
a. to make their performance perceptible in some 
place other than that in which it was performed, 
either directly or through any kind of medium, in 
such a way that persons may access it from a 
place and at a time individually chosen by them; 
 
 
 
b. to broadcast their performance by radio, 
television or similar method, including by wire, as 
well as to retransmit the broadcast performance 
by means of technical equipment, the provider of 
which is not the original broadcasting 
organisation; 
 
 
c. to fix their performance on blank media and to 
reproduce such fixations; 
 
 
 
 
d. to offer, transfer or otherwise distribute copies 
of their performance; 
 
 
 
e. to make their performance perceptible when 
they are broadcast, retransmitted or made 
available to the public. 
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Article 37 Droits des organismes de diffusion 

 
L’organisme de diffusion a le droit exclusif: 
 
 
a. de retransmettre son émission; 
 
b. de faire voir ou entendre son émission; 
 
c. de fixer son émission sur des phonogrammes, 
vidéogrammes ou autres supports de données 
et de reproduire de tels enregistrements; 
 
d. de proposer au public, d’aliéner ou, de 
quelque autre manière, de mettre en circulation 
les exemplaires de son émission; 
 
e. de mettre à disposition son émission, par 
quelque moyen que ce soit, de manière que 
chacun puisse y avoir accès de l’endroit et au 
moment qu’il choisit individuellement. 
 

Rights of broadcasting organisations 
 
A broadcasting organisation has the exclusive 
right: 
 
a. to retransmit its broadcasts; 
 
b. to make its broadcasts perceptible; 
 
c. to fix its broadcasts on blank media and to 
reproduce such fixations; 
 
 
d. to offer, transfer or otherwise distribute copies 
of the fixations of its broadcast; 
 
 
e. to make its broadcasts available through any 
kind of medium in such a way that persons may 
access them from a place and at a time 
individually chosen by them. 
 

Article 67 Violation du droit d’auteur 
 
1 Sur plainte du lésé, est puni d’une peine 
privative de liberté d’un an au plus ou d’une 
peine pécuniaire quiconque, 
intentionnellement et sans droit: 
 
 
a. utilise une œuvre sous une désignation fausse 
ou différente de celle décidée par l’auteur; 
 
 
b. divulgue une œuvre; 
 
c. modifie une œuvre; 
 
d. utilise une œuvre pour créer une œuvre 
dérivée; 
 
e. confectionne des exemplaires d’une œuvre 
par n’importe quel procédé; 
 
f. propose au public, aliène ou, de quelque autre 
manière, met en circulation des exemplaires 
d’une œuvre; 
 
g. récite, représente ou exécute une œuvre, 
directement ou par n’importe quel procédé ou 
la fait voir ou entendre en un lieu autre que celui 
où elle est présentée; 
 
gbis. met une œuvre à disposition, par quelque 
moyen que ce soit, de manière que toute 
personne puisse y avoir accès d’un endroit et à 

Copyright infringement 
 
1 On the complaint of the person whose rights 
have been infringed, any person who wilfully and 
unlawfully commits any of the following acts is 
liable to a custodial sentence not exceeding one 
year or a monetary penalty: 
 
a. uses a work under a false designation or a 
designation that differs from that decided by the 
author; 
 
b. publishes a work; 
 
c. modifies a work; 
 
d. uses a work to create a derivative work; 
 
 
e. produces copies of a work in any manner; 
 
 
f. offers, transfers or otherwise distributes copies 
of a work; 
 
 
g. recites, performs or presents a work or makes 
a work perceptible somewhere else either 
directly or with the help of any kind of medium; 
 
 
gbis. makes a work available through any kind of 
medium in such a way that persons may access it 
from a place and at a time individually chosen by 
them; 
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un moment qu’elle peut choisir à sa 
convenance; 
 
h. diffuse une œuvre par la radio, la télévision 
ou des moyens analogues, soit par voie 
hertzienne, soit par câble ou autres conducteurs 
ou la retransmet par des moyens techniques 
dont l’exploitation ne relève pas de l’organisme 
diffuseur d’origine; 
 
i. fait voir ou entendre une œuvre mise à 
disposition, diffusée ou retransmise; 
 
k. refuse de déclarer à l’autorité compétente la 
provenance et la quantité des objets en sa 
possession fabriqués ou mis en circulation 
illicitement et de désigner les destinataires et la 
quantité des objets qui ont été remis à des 
acheteurs commerciaux; 
 
l. loue un logiciel. 
 
2 Si l’auteur d’une infraction au sens de l’al. 1 
agit par métier, il est poursuivi d’office. La peine 
est une peine privative de liberté de cinq ans au 
plus ou une peine pécuniaire. En cas de peine 
privative de liberté, une peine pécuniaire est 
également prononcée. 
 

 
 
 
h. broadcasts a work by radio, television or 
similar means, including by wire, or retransmits 
a broadcast work by means of technical 
equipment, the operator of which is not the 
original broadcasting organisation; 
 
 
i. makes a work made available, a broadcast work 
or a retransmitted work perceptible; 
 
k. refuses to notify the authority concerned of the 
origin and quantity of items in his possession that 
have been unlawfully manufactured or placed on 
the market, and to name the recipients and 
disclose the extent of any distribution to 
commercial and industrial consumers; 
 
l. rents out a computer program. 
 
2 Any person who has committed any act 
mentioned in paragraph 1 for commercial gain 
shall be prosecuted ex officio. The penalty is a 
custodial sentence not exceeding five years or a 
monetary penalty. The custodial sentence must 
be combined with a monetary penalty. 

Article 69 Violation de droits voisins 
 
1 Sur plainte du lésé, est puni d’une peine 
privative de liberté d’un an au plus ou d’une 
peine pécuniaire quiconque, 
intentionnellement et sans droit: 
 
 
a. diffuse la prestation d’un artiste interprète 
(prestation) par la radio, la télévision ou des 
moyens analogues, soit par voie hertzienne, soit 
par câble ou autres conducteurs; 
 
b. confectionne des phonogrammes ou des 
vidéogrammes d’une prestation ou encore 
enregistre celle-ci sur un autre support de 
données; 
 
c. propose au public, aliène ou, de quelque autre 
manière, met en circulation des copies d’une 
prestation; 
 
d. retransmet une prestation par des moyens 
techniques dont l’exploitation ne relève pas de 
l’organisme de diffusion d’origine; 
 
 
e. fait voir ou entendre une prestation mise à 
disposition, diffusée ou retransmise; 

Infringement of related rights 
 
1 On the complaint of the person whose rights 
have been infringed, any person who wilfully and 
unlawfully commits any of the following acts is 
liable to a custodial sentence not exceeding one 
year or a monetary penalty: 
 
a. broadcasts the performance of a work by radio, 
television or similar means, including by wire; 
 
 
 
b. fixes a performance of a work on blank media; 
 
 
 
 
c. offers, transfers or otherwise distributes copies 
of a performance of a work; 
 
 
d. retransmits a broadcast performance of a work 
by means of technical equipment, the operator of 
which is not the original broadcasting 
organisation; 
 
e. makes a performance of a work made available, 
a broadcast performance of a work or a 
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e bis. utilise une prestation sous un faux nom ou 
sous un nom autre que le nom d’artiste choisi 
par l’artiste interprète; 
 
e ter. met à disposition une prestation, un 
phonogramme, un vidéogramme ou une 
émission, par quelque moyen que ce soit, de 
manière que toute personne puisse y avoir 
accès d’un endroit et à un moment qu’elle peut 
choisir à sa convenance; 
 
f. reproduit un phonogramme ou un 
vidéogramme ou propose au public, aliène ou, 
de quelque autre manière, met en circulation les 
exemplaires reproduits; 
 
g. retransmet une émission; 
 
h. confectionne des phonogrammes ou des 
vidéogrammes d’une émission ou encore 
enregistre celle-ci sur un autre support de 
données; 
 
i. reproduit une émission enregistrée sur un 
phonogramme, un vidéogramme ou un autre 
support de données ou, de quelque autre 
manière, met en circulation de tels exemplaires; 
 
k. refuse de déclarer à l’autorité compétente la 
provenance et la quantité des supports en sa 
possession confectionnés ou mis en circulation 
illicitement sur lesquels est enregistrée une 
prestation protégée au titre des droits voisins 
en vertu des art. 33, 36 ou 37 et de désigner les 
destinataires et la quantité des objets qui ont 
été remis à des acheteurs commerciaux. 
 
2 Si l’auteur d’une infraction au sens de l’al. 1 
agit par métier, il est poursuivi d’office. La peine 
est une peine privative de liberté de cinq ans au 
plus ou une peine pécuniaire. En cas de peine 
privative de liberté, une peine pécuniaire est 
également prononcée. 
 

retransmitted performance of a work 
perceptible; 
 
e bis. uses a performance of a work under a false 
name or under a name other than the artist name 
designated by the performer; 
 
e ter. makes a performance of a work, a 
phonogram or audiovisual fixation or a broadcast 
available through any kind of medium in such a 
way that persons may access them from a place 
and at a time individually chosen by them; 
 
 
f. reproduces a phonogram or audiovisual 
fixation and offers, transfers or otherwise 
distributes the reproductions; 
 
 
g. retransmits a broadcast; 
 
h. fixes a broadcast on blank media; 
 
 
 
 
i. reproduces a broadcast fixed on blank media or 
distributes copies of such reproductions; 
 
 
 
k. refuses to notify the responsible authority 
concerned of the origin and quantity of the 
carriers of a performance protected under 
Articles 33, 36 or 37 in his possession that have 
been unlawfully manufactured or placed on the 
market, or to name the recipients and disclose the 
extent of any distribution to commercial and 
industrial customers. 
 
2 Any person who has committed any act 
mentioned in paragraph 1 for commercial gain 
shall be prosecuted ex officio. The penalty is a 
custodial sentence not exceeding five years or a 
monetary penalty. The custodial sentence must 
be combined with a monetary penalty. 

Article 69a Violation de la protection des mesures 
techniques ou de l’information sur le régime 
des droits 
 
1 Sur plainte du lésé, est puni d’une amende 
quiconque, intentionnellement et sans droit: 
 
 
 
a. contourne des mesures techniques efficaces 
au sens de l’art. 39a, al. 2, avec l’intention de 

Offences relating to technical protection 
measures and to rights- management 
information 
 
1 On the complaint of the person whose 
protection has been violated, any person who 
wilfully and unlawfully commits any of the 
following acts is liable to a monetary penalty: 
 
a. circumvents effective technological measures 
under Article 39 paragraph 2 with the intention 
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faire une utilisation illicite d’œuvres ou d’autres 
objets protégés; 
 
b. fabrique, importe, propose au public, aliène 
ou met en circulation de quelqu’autre manière, 
loue, confie pour usage, fait de la publicité pour 
ou possède dans un but lucratif des dispositifs, 
produits ou composants, ou propose ou fournit 
des services: 
 
1. qui font l’objet d’une promotion, d’une 
publicité ou d’une commercialisation visant le 
contournement de mesures techniques 
efficaces, 
 
2. qui n’ont, le contournement de mesures 
techniques efficaces mis à part, qu’une finalité 
ou utilité économique limitée, 
 
3. qui sont principalement conçus, fabriqués, 
adaptés ou réalisés dans le but de permettre ou 
de faciliter le contournement de mesures 
techniques efficaces; 
 
c. supprime ou modifie toute information 
électronique sur le régime des droits d’auteur et 
des droits voisins au sens de l’art. 39c, al. 2; 
 
d. reproduit, importe, propose au public, aliène 
ou met en circulation de quelqu’autre manière, 
diffuse, fait voir ou entendre ou met à 
disposition des œuvres ou d’autres objets 
protégés dont les informations sur le régime 
des droits au sens de l’art. 39c, al. 2, ont été 
supprimées ou modifiées. 
 
2 Si l’auteur de l’infraction agit par métier, il est 
poursuivi d’office. La peine est une peine 
privative de liberté d’un an au plus ou une peine 
pécuniaire. 
 
 
3 Les actes visés à l’al. 1, let. c et d, ne sont 
punissables que s’ils sont commis par une 
personne qui savait ou qui, selon les 
circonstances, devait savoir qu’elle commettait, 
rendait possible, facilitait ou dissimulait une 
violation d’un droit d’auteur ou d’un droit 
voisin. 
 

of illegally using works or other protected subject 
-matter; 
 
b. manufactures, imports, offers, transfers or 
otherwise distributes, rents, gives or advertises 
for use, or possesses for commercial purposes 
devices, products or components, or provides 
services which: 
 
 
1. are the subject-matter of sales promotion, 
advertising or marketing with the goal of 
circumventing effective technological measures, 
 
 
2. have only a limited commercially significant 
purpose or use other than the circumvention of 
effective technological measures, or 
 
3. are primarily designed, manufactured, adapted 
or performed for the purpose of enabling or 
facilitating the circumvention of effective 
technological measures; 
 
c. removes or alters electronic rights 
management information on copyright and 
related rights under Article 39c paragraph 2; 
 
d. reproduces, imports, offers, transfers or 
otherwise distributes, broadcasts or makes 
perceptible or available works or other protected 
subject-matter on which electronic rights 
management information under Articles 39c 
paragraph 2 have been removed or altered. 
 
 
2 Any person who has committed any act 
mentioned in paragraph 1 for commercial gain 
shall be prosecuted ex officio. The penalty is a 
custodial sentence not exceeding one year or a 
monetary penalty. 
 
3 Acts under paragraph 1 letter c and d are only 
liable to prosecution where they are carried out 
by a person who is known or, under the 
circumstances, should be known, for instigating, 
enabling, facilitating or concealing infringements 
of copyright or related rights. 
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Swiss Criminal Code (Code pénal 
suisse/Schweizerisches Strafgesetzbuch) 

 

 

 

 

 

 

 

 Original language English 
Article 155 1. Celui qui, en vue de tromper autrui dans les 

relations d’affaires aura fabriqué des 
marchandises dont la valeur vénale réelle est 
moindre que ne le font croire les apparences 
notamment en contrefaisant ou en falsifiant 
ces marchandises, aura importé, pris en dépôt 
ou mis en circulation de telles marchandises, 
 
sera puni d’une peine privative de liberté de 
trois ans au plus ou d’une peine pécuniaire, 
pour autant que l’infraction ne tombe pas sous 
le coup d’une disposition prévoyant une peine 
plus sévère. 
 
2. Si l’auteur fait métier de tels actes, la peine est 
une peine privative de liberté de cinq ans au 
plus ou une peine pécuniaire, pour autant que 
l’infraction ne tombe pas sous le coup d’une 
disposition prévoyant une peine plus sévère. 

1. Any person who with a view to deceiving 
another in trade or business manufactures a 
product which appears to have a higher 
commercial value than its true commercial 
value, in particular by being an imitation or 
counterfeit version of another product, or 
imports, stores or markets such a product, 
 
shall be liable, provided the act is not subject to 
a more severe penalty under another provision 
hereof, to a custodial sentence not exceeding 
three years or to a monetary penalty. 
 
 
2. If the offender acts for commercial gain, he 
shall be liable, provided the act is not subject to 
a more severe penalty under another provision 
hereof, to a custodial sentence not exceeding 
five years or to a monetary penalty. 

Article 162 
Verletzung des Fabrikations- oder 
Geschäftsgeheimnisses 

 
Wer ein Fabrikations- oder 
Geschäftsgeheimnis, das er infolge einer 
gesetzlichen oder vertraglichen Pflicht 
bewahren sollte, verrät, 
 
Wer den Verrat für sich oder einen andern 
ausnützt, 
 
Wird, auf Antrag, mit Freiheitsstrafe bis zu drei 
Jahren oder Geldstrafe bestraft. 

Breach of manufacturing or trade secrecy 

Any person who betrays a manufacturing or 
trade secret that he is under a statutory or 
contractual duty contract not to reveal, 

any person who exploits for himself or another 
such a betrayal, 

shall be liable on complaint to a custodial 
sentence not exceeding three years or to a 
monetary penalty. 

Access the full text 

French: 
https://www.fedlex.admin.ch/eli/cc/54/757_78

1_799/fr  

German: 

https://www.fedlex.admin.ch/eli/cc/54/757_78

1_799/de 

English: 

https://www.fedlex.admin.ch/eli/cc/54/757_78

1_799/en  

https://www.fedlex.admin.ch/eli/cc/54/757_781_799/fr
https://www.fedlex.admin.ch/eli/cc/54/757_781_799/fr
https://www.fedlex.admin.ch/eli/cc/54/757_781_799/de
https://www.fedlex.admin.ch/eli/cc/54/757_781_799/de
https://www.fedlex.admin.ch/eli/cc/54/757_781_799/en
https://www.fedlex.admin.ch/eli/cc/54/757_781_799/en
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Article 320 
Verletzung des Amtsgeheimnisses 

1. Wer ein Geheimnis offenbart, das ihm in 
seiner Eigenschaft als Mitglied einer Behörde 
oder als Beamter anvertraut worden ist, oder 
das er in seiner amtlichen oder dienstlichen 
Stellung wahrgenommen hat, wird mit 
Freiheitsstrafe bis zu drei Jahren oder 
Geldstrafe bestraft. 

Die Verletzung des Amtsgeheimnisses ist auch 
nach Beendigung des amtlichen oder 
dienstlichen Verhältnisses strafbar. 

2. Der Täter ist nicht strafbar, wenn er das 
Geheimnis mit schriftlicher Einwilligung seiner 
vorgesetzten Behörde geoffenbart hat. 

Breach oficial secrecy 

1. Any person who discloses secret information 
that has been confided to him in his capacity as 
a member of an authority or as a public official 
or which has come to his knowledge in the 
execution of his official duties shall be liable to 
a custodial sentence not exceeding three years 
or to a monetary penalty. 

A breach of official secrecy remains an offence 
following termination of employment as a 
member of an authority or as a public official. 

2. The offender is not liable to any penalty if he 
has disclosed the secret information with the 
written consent of his superior authority. 

 
Article 321 

Verletzung des Berufsgeheimnisses 

1. Geistliche, Rechtsanwälte, Verteidiger, 
Notare, Patentanwälte, nach Obligationenrecht 
zur Verschwiegenheit verpflichtete Revisoren, 
Ärzte, Zahnärzte, Chiropraktoren, Apotheker, 
Hebammen, Psychologen, Pflegefachpersonen, 
Physiotherapeuten, Ergotherapeuten, 
Ernährungsberater, Optometristen, 
Osteopathen sowie ihre Hilfspersonen, die ein 
Geheimnis offenbaren, das ihnen infolge ihres 
Berufes anvertraut worden ist oder das sie in 
dessen Ausübung wahrgenommen haben, 
werden, auf Antrag, mit Freiheitsstrafe bis zu 
drei Jahren oder Geldstrafe bestraft. 

Ebenso werden Studierende bestraft, die ein 
Geheimnis offenbaren, das sie bei ihrem 
Studium wahrnehmen. 

Die Verletzung des Berufsgeheimnisses ist 
auch nach Beendigung der Berufsausübung 
oder der Studien strafbar. 

 

 

 

2. Der Täter ist nicht strafbar, wenn er das 
Geheimnis auf Grund einer Einwilligung des 
Berechtigten oder einer auf Gesuch des Täters 
erteilten schriftlichen Bewilligung der 
vorgesetzten Behörde oder Aufsichtsbehörde 
offenbart hat. 

3. Vorbehalten bleiben die eidgenössischen 
und kantonalen Bestimmungen über die 
Melde- und Mitwirkungsrechte, über die 

Breach of professional confidentiality 
 
1. Any person who in his capacity as a member 
of the clergy, lawyer, defence lawyer, notary, 
patent attorney, auditor subject to a duty of 
confidentiality under the Code of Obligations 
(CO)380, doctor, dentist, chiropractor, 
pharmacist, midwife, psychologist, nurse, 
physiotherapist, occupational therapist, 
dietician, optometrist, osteopath or as an 
assistant to any of the foregoing persons 
discloses confidential information that has been 
confided to him in his professional capacity or 
which has come to his knowledge in the practice 
of his profession shall be liable on complaint to 
a custodial sentence not exceeding three years 
or to a monetary penalty. 
 
A student who discloses confidential 
information that has come to his knowledge in 
the course of his studies is also liable to the 
foregoing penalties. 

 
A breach of professional confidentiality 
remains an offence following the termination of 
professional employment or of the studies. 

 
2. The person disclosing the information is not 
liable to any penalty if he does so with the 
consent of the person to whom the information 
pertains or on the basis of written authorisation 
issued in response to his application by a 
superior authority or supervisory authority. 
 
3. The federal and cantonal provisions on the 
duties to report and cooperate, the duty to 
testify and on the obligation to provide 
information to an authority are reserved. 

https://www.fedlex.admin.ch/eli/cc/54/757_781_799/en#fn-d6e16406
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Zeugnispflicht und über die Auskunftspflicht 
gegenüber einer Behörde. 

 

 

 

 

Swiss Criminal Procedure Code 
(Schweizerische Strafprozessordnung) 

 

 

 

 

 

 

 Original language English 
Article 139 

Grundsätze 
 
1 Die Strafbehörden setzen zur 
Wahrheitsfindung alle nach dem Stand von 
Wissenschaft und Erfahrung geeigneten 
Beweismittel ein, die rechtlich zulässig sind. 
 
2 Über Tatsachen, die unerheblich, offenkundig, 
der Strafbehörde bekannt oder bereits 
rechtsgenügend erwiesen sind, wird nicht 
Beweis geführt. 

Principles 
 
1 In order to establish the truth, the criminal 
justice authorities shall use all the legally 
admissible evidence that is relevant in 
accordance with the latest scientific findings 
and experience. 
 
2 No evidence shall be led on matters that are 
irrelevant, obvious, known to the criminal 
justice authority or already adequately proven 
in law. 
 

Article 141 
Verwertbarkeit rechtswidrig erlangter 
Beweise 
 
1 Beweise, die in Verletzung von Artikel 140 
erhoben wurden, sind in keinem Falle 
verwertbar. Dasselbe gilt, wenn dieses Gesetz 
einen Beweis als unverwertbar bezeichnet. 
 
2 Beweise, die Strafbehörden in strafbarer 
Weise oder unter Verletzung von 
Gültigkeitsvorschriften erhoben haben, dürfen 
nicht verwertet werden, es sei denn, ihre 
Verwertung sei zur Aufklärung schwerer 
Straftaten unerlässlich. 
 

Admissibility of unlawfully obtained 
evidence 

1 Evidence obtained in violation of Article 140 
is not admissible under any circumstances. The 
foregoing also applies where this Code 
declares evidence to be inadmissible. 

2 Evidence that criminal justice authorities 
have obtained by criminal methods or by 
violating regulations on admissibility is 
inadmissible unless it is essential that it be 
admitted in order to secure a conviction for a 
serious offence. 

Access the full text 

German: 

https://www.fedlex.admin.ch/eli/cc/2010/

267/de 

English: 

https://www.fedlex.admin.ch/eli/cc/2010/

267/en 

https://www.fedlex.admin.ch/eli/cc/2010/267/de
https://www.fedlex.admin.ch/eli/cc/2010/267/de
https://www.fedlex.admin.ch/eli/cc/2010/267/en
https://www.fedlex.admin.ch/eli/cc/2010/267/en
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3 Beweise, bei deren Erhebung 
Ordnungsvorschriften verletzt worden sind, 
sind verwertbar. 
 
4 Er möglichte ein Beweis, der nach Absatz 2 
nicht verwertet werden darf, die Erhebung 
eines weiteren Beweises, so ist dieser nicht 
verwertbar, wenn er ohne die vorhergehende 
Beweiserhebung nicht möglich gewesen wäre. 
 
5 Die Aufzeichnungen über unverwertbare 
Beweise werden aus den Strafakten entfernt, 
bis zum rechtskräftigen Abschluss des 
Verfahrens unter separatem Verschluss 
gehalten und danach vernichtet. 

3 Evidence that has been obtained in violation 
of administrative regulations is admissible. 

 
4 Where evidence that is inadmissible under 
paragraph 2 has made it possible to obtain 
additional evidence, such evidence is not 
admissible if it would have been impossible to 
obtain had the previous evidence not been 
obtained. 

5 Records relating to inadmissible evidence 
shall be removed from the case documents, 
held in safekeeping until a final judgment has 
concluded the proceedings, and then 
destroyed. 
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Federal Act on Data Protection 
(Bundesgesetz über den Datenschutz) 

 

 

 

 

 

 

 

 Original language English 
Article 4 

Grundsätze 
 
1 Personendaten dürfen nur rechtmässig 
bearbeitet werden. 
 
2 Ihre Bearbeitung hat nach Treu und Glauben 
zu erfolgen und muss verhältnismässig sein. 
 
3 Personendaten dürfen nur zu dem Zweck 
bearbeitet werden, der bei der Beschaffung 
angegeben wurde, aus den Umständen 
ersichtlich oder gesetzlich vorgesehen ist. 
 
4 Die Beschaffung von Personendaten und 
insbesondere der Zweck ihrer Bearbeitung 
müssen für die betroffene Person erkennbar 
sein. 
 
5 Ist für die Bearbeitung von Personendaten die 
Einwilligung der betroffenen Person 
erforderlich, so ist diese Einwilligung erst 
gültig, wenn sie nach angemessener 
Information freiwillig erfolgt. Bei der 
Bearbeitung von besonders schützenswerten 
Personendaten oder Persönlichkeitsprofilen 
muss die Einwilligung zudem ausdrücklich 
erfolgen. 

Principles 
 
1 Personal data may only be processed lawfully. 
 
 
2 Its processing must be carried out in good 
faith and must be proportionate. 
 
3 Personal data may only be processed for the 
purpose indicated at the time of collection, that 
is evident from the circumstances, or that is 
provided for by law. 
 
4 The collection of personal data and in 
particular the purpose of its processing must be 
evident to the data subject. 
 
 
5 If the consent of the data subject is required 
for the processing of personal data, such 
consent is valid only if given voluntarily on the 
provision of adequate information. 
Additionally, consent must be given expressly 
in the case of processing of sensitive personal 
data or personality profiles. 
 

Article 141 
Verwertbarkeit rechtswidrig erlangter 
Beweise 
 
1 Beweise, die in Verletzung von Artikel 140 
erhoben wurden, sind in keinem Falle 

Admissibility of unlawfully obtained 
evidence 

1 Evidence obtained in violation of Article 140 
is not admissible under any circumstances. The 

Access the full text 

German: 

https://www.fedlex.admin.ch/eli/cc/1993/1

945_1945_1945/de 

English: 

https://www.fedlex.admin.ch/eli/cc/1993/1

945_1945_1945/en 

https://www.fedlex.admin.ch/eli/cc/1993/1945_1945_1945/de
https://www.fedlex.admin.ch/eli/cc/1993/1945_1945_1945/de
https://www.fedlex.admin.ch/eli/cc/1993/1945_1945_1945/en
https://www.fedlex.admin.ch/eli/cc/1993/1945_1945_1945/en
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verwertbar. Dasselbe gilt, wenn dieses Gesetz 
einen Beweis als unverwertbar bezeichnet. 
 
2 Beweise, die Strafbehörden in strafbarer 
Weise oder unter Verletzung von 
Gültigkeitsvorschriften erhoben haben, dürfen 
nicht verwertet werden, es sei denn, ihre 
Verwertung sei zur Aufklärung schwerer 
Straftaten unerlässlich. 
 
3 Beweise, bei deren Erhebung 
Ordnungsvorschriften verletzt worden sind, 
sind verwertbar. 
 
4 Er möglichte ein Beweis, der nach Absatz 2 
nicht verwertet werden darf, die Erhebung 
eines weiteren Beweises, so ist dieser nicht 
verwertbar, wenn er ohne die vorhergehende 
Beweiserhebung nicht möglich gewesen wäre. 

 
5 Die Aufzeichnungen über unverwertbare 
Beweise werden aus den Strafakten entfernt, 
bis zum rechtskräftigen Abschluss des 
Verfahrens unter separatem Verschluss 
gehalten und danach vernichtet. 

foregoing also applies where this Code 
declares evidence to be inadmissible. 

2 Evidence that criminal justice authorities 
have obtained by criminal methods or by 
violating regulations on admissibility is 
inadmissible unless it is essential that it be 
admitted in order to secure a conviction for a 
serious offence. 

3 Evidence that has been obtained in violation 
of administrative regulations is admissible. 

 

4 Where evidence that is inadmissible under 
paragraph 2 has made it possible to obtain 
additional evidence, such evidence is not 
admissible if it would have been impossible to 
obtain had the previous evidence not been 
obtained. 

5 Records relating to inadmissible evidence 
shall be removed from the case documents, 
held in safekeeping until a final judgment has 
concluded the proceedings, and then 
destroyed. 

 

  



 
    INTELLECTUAL PROPERTY CRIME CASE-LAW OF NATIONAL COURTS 

 

 81 

 

EU Directive 2009/24/EC on the legal 
protection of computer programs 

 

 

 

Article 1 – Object of protection 

1. In accordance with the provisions of this Directive, Member States shall protect computer programs, 

by copyright, as literary works within the meaning of the Berne Convention for the Protection of Literary 

and Artistic Works. For the purposes of this Directive, the term ‘computer programs’ shall include their 

preparatory design material. 

2. Protection in accordance with this Directive shall apply to the expression in any form of a computer 

program. Ideas and principles which underlie any element of a computer program, including those which 

underlie its interfaces, are not protected by copyright under this Directive. 

3. A computer program shall be protected if it is original in the sense that it is the author’s own intellectual 

creation. No other criteria shall be applied to determine its eligibility for protection. 

4. The provisions of this Directive shall apply also to programs created before 1 January 1993, without 

prejudice to any acts concluded and rights acquired before that date. 

 

Article 2 – Authorship of computer programs 

1. The author of a computer program shall be the natural person or group of natural persons who has 

created the program or, where the legislation of the Member State permits, the legal person designated 

as the rightholder by that legislation. 

Where collective works are recognised by the legislation of a Member State, the person considered by the 

legislation of the Member State to have created the work shall be deemed to be its author. 

2. In respect of a computer program created by a group of natural persons jointly, the exclusive rights 

shall be owned jointly. 

3. Where a computer program is created by an employee in the execution of his duties or following the 

instructions given by his employer, the employer exclusively shall be entitled to exercise all economic 

rights in the program so created, unless otherwise provided by contract. 

  

Access the full text 

English: 

https://eur-lex.europa.eu/legal-

content/EN/TXT/HTML/?uri=CELEX:32009

L0024&from=EN 

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32009L0024&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32009L0024&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32009L0024&from=EN
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EU Directive 2001/29/EC on the 
harmonisation of certain aspects of 
copyright and related rights in the 
information society 

 

 

Article 4 – Distribution right 

1. Member States shall provide for authors, in respect of the original of their works or of copies thereof, 

the exclusive right to authorise or prohibit any form of distribution to the public by sale or otherwise. 

2. The distribution right shall not be exhausted within the Community in respect of the original or copies 

of the work, except where the first sale or other transfer of ownership in the Community of that object is 

made by the rightholder or with his consent. 

 

 

  

Access the full text 

English: 

https://eur-lex.europa.eu/legal-

content/EN/TXT/HTML/?uri=CELEX:32001

L0029&from=EN 

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32001L0029&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32001L0029&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32001L0029&from=EN
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Treaty on the Functioning on the 
European Union and 

 

 

Article 34 (ex Article 28 TEC) 

Quantitative restrictions on imports and all measures having equivalent effect shall be prohibited 

between Member States. 

 

Article 36 (ex Article 30 TEC) 

The provisions of Articles 34 and 35 shall not preclude prohibitions or restrictions on imports, exports or 

goods in transit justified on grounds of public morality, public policy or public security; the protection of 

health and life of humans, animals or plants; the protection of national treasures possessing artistic, 

historic or archaeological value; or the protection of industrial and commercial property. Such 

prohibitions or restrictions shall not, however, constitute a means of arbitrary discrimination or a 

disguised restriction on trade between Member States. 

 

  

Access the full text 

English: 

https://eur-lex.europa.eu/legal-

content/EN/TXT/HTML/?uri=CELEX:12012

E/TXT&from=EN 

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:12012E/TXT&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:12012E/TXT&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:12012E/TXT&from=EN
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