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Introduction 

 

The Terrorism Convictions Monitor (TCM) is intended to provide a regular overview of the 
terrorism-related developments throughout the EU area. The Monitor has been developed 
on the basis of open sources information available to the Case Analysis Unit (CAU) and 
methodologies such as individual case studies and comparative analysis. There is a link 
provided to each of the respective articles found on the Internet. In addition, the current 
TCM includes also information exclusively provided to Eurojust by the national 
authorities of three EU Member States by virtue of Council Decision 2005/671/JHA. 
Issue 14 of the TCM covers the period May-August 2012. It contains a judicial analysis of a 
court decision from June 2012 as well as reference to a concluded trial related to violent 
single issue extremism (VSIE) and/or animal rights extremism (ARE) in the reporting period. 
A detailed study of a topic of interest is also included. 
The present report develops further the changes in the TCM’s format and contents, which 
have been brought forth on the basis of the input received from the Eurojust national 
correspondents for terrorism matters and introduced in the previous issue of the report. 
Special attention is given to the type of convicted terrorist offences, which constitutes a new 
aspect of the analysis provided. Some further focus areas are envisaged to be introduced in 
the next issues of the report. Navigation through the chapters is also made easier through 
clickable cross-references on top of every odd page. 
The general objective of the TCM is to inform and kindly invite the National Members to 
review, confirm, and, if possible, complete the information retrieved from the various open 
sources. In cases where such a confirmation and/or follow-up is needed, a special icon  will 
appear. The respective National Desks will be further contacted for specific details. In cases 
where the information has already been provided, it will be noted by a . 
The Eurojust national correspondents for terrorism matters are invited to provide 
information on an ongoing basis to Eurojust, in conformity with Council Decision 
2005/671/JHA. 
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France 

May 2012 

A Paris court found one defendant guilty of criminal association with the intent to prepare terrorist 
acts and sentenced him to five years’ imprisonment, one of which suspended. The man, a former 
particle physicist, who was a researcher at the European Organisation for Nuclear Research (CERN) in 
Switzerland, had been under surveillance by the French intelligence. The charges against him were 
based on his 2009 online correspondence with a representative in Algeria of Al Qaida in the Islamic 
Maghreb (AQIM). The correspondence, consisting of about three dozen messages, some of which 
encrypted, was carried out via an Internet forum dedicated to radical Islam. In the message exchange 
he suggested targets for terrorist attacks in France but claimed to the French authorities that he never 
intended to act on his words. According to the police and the intelligence agency, he was planning an 
attack on the base of a French Alpine infantry battalion deployed in Afghanistan. The French anti-
terrorism legislation allows authorities to intervene in the planning stages of terrorist plots. The 
criminal association conviction in this case is reported to be the first based solely on Internet activity. 
Source: The New York Times. 
  

At a trial in Paris a group of six alleged members of an ultra-left anarcho-autonomous group were 
brought to court on suspicions of having plotted terrorist acts between 2006 and 2008. According to 
the prosecution, their objective was to destabilise the state and seriously disturb public order by 
intimidation or terror. Their radicalisation was reported to be related to some labour issues as well as 
the election of Nicolas Sarkozy for president in 2007. The six, who denied all charges, were found 
guilty and imposed prison sentences of between one and three years. 
Source: Europe1. 

  

 

Germany 

May 2012 

The Koblenz State Court found one defendant guilty of membership of a terrorist organisation (Al 
Qaida) and sentenced him to six years’ imprisonment. The man was captured by U.S. troops in 
Afghanistan in 2010 and provided information on alleged Al Qaida plots targeting European cities. As 
a result, Germany and other European countries raised their alert levels around Christmas in 2010. 
According to the court, the man trained in terrorist camps on the border of Pakistan and Afghanistan 
but there was no evidence that he was part of any plans for an attack.  
Source: Fox News. 

  

June 2012 

The Stuttgart State Court convicted a former member of the left-wing terrorist group Red Army 
Fraction (RAF) of being an accessory to the murder of a federal prosecutor and sentenced her to four 
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Italy 

May 2012 

The Appeals Court in Milan pronounced its decision in relation to a case of alleged members of the 
new Red Brigades – Partito Comunista Politico-Militare (PCPM). In 2009 they were found guilty of a 
number of offences, including promoting, establishing, organising, directing or financing associations 
aimed to violently subvert the economic or social order, or the political and judicial order of the state 
through the execution of terrorist acts. The convictions were over accusations of planning to commit 
attacks and plotting against a labour ministry consultant working for the government on labour 
reforms, allowing companies to lay off employees more easily. Sentences of up to fourteen years and 
seven months were imposed. Following the appeal filed against the convictions, the Assize Court of 
Appeal concluded in 2010 that the existence of an association with subversive and terrorist aims was 
completely confirmed. The decision of the court was important also with a view to the possible 
charges in an ongoing trial in Belgium against four individuals who allegedly participated in the 
activities of the PCPM. In the beginning of 2012 the Cassation Court returned the case for judicial 
review. The new trial at the Appeals Court began in May 2012 and was due to consider whether the 
group was willing and able to use terrorist methods to achieve its programme. At the end of the trial 
the Appeals Court upheld the earlier conviction that the defendants belonged to an armed band and 
subversive group but struck down the terrorist charges. The prison terms were reduced accordingly, 
ranging from two years and four months to eleven years and six months. The court ordered also 
€100,000 damages to be paid for threats made by group members against the labour ministry 
consultant. 
Source: Reuters. 

 

 

The Netherlands 

August 2012 

The court in Breda found one defendant guilty of preparing a bomb attack and sentenced him to two 
years’ imprisonment. The defendant was arrested in February 2012 in a recreation park in Baarle-
Nassau. He was in possession of all necessary materials to make a bomb. He denied the charges, 
however the court considered it proven that he planned to make the bomb and use it. The man was 
convicted of similar offences in Belgium in 2011. The court in Breda found him, together with his 
former housemate, also guilty of drugs possession. 
Source: De Telegraaf. 

  
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suspected of directly receiving orders from ETA with regard to the debate on the new strategy to be 
followed in order to achieve its objectives and establish a socialist state of a revolutionary character. 
The Supreme Court confirmed the conviction but reduced the imposed sentences to six-and-a-half 
years for the two leaders and six years for the remaining three appellants. The decision of the court is 
final. 
Source: Information transmitted to Eurojust by virtue of Council Decision 2005/671/JHA. 

 

The Audiencia Nacional acquitted one defendant charged with conspiracy to assassinate, repeated 
falsification of official documents (car registration plates), repeated theft and intended theft of 
vehicles. He had allegedly been attracted to collaborate with ETA by transporting members of its 
commands and participating in the preparation of an attack planned against the Guardia Civil 
barracks in Algorta. The decision of the court is final. In France the defendant had previously been 
convicted of criminal association with terrorist purposes in June 2007 and of criminal association for 
the preparation of a terrorist act in June 2010. 
Source: Information transmitted to Eurojust by virtue of Council Decision 2005/671/JHA. 

 

The Audiencia Nacional acquitted one defendant brought to court on the charge of terrorist ravage, 
for which the prosecution requested a ten-year sentence. He was tried for his alleged role in the 
planned attack on a bar in Lejona. Due to the intervention of the police, the placed explosive device 
did not burst. Another person was already convicted in relation to the attack. Following the arrest 
warrant issued by the Spanish authorities, the defendant was surrendered by France after he served 
his prison term for criminal association with terrorist purposes. The decision of the court is final. 
Source: Information transmitted to Eurojust by virtue of Council Decision 2005/671/JHA. 

 

The Supreme Court acquitted one person who had been convicted in 2011 by the Audiencia Nacional 
of membership of a terrorist organisation and sentenced to six years’ imprisonment. The court 
rejected the appeal submitted by two other co-defendants, who had been found guilty by the 
Audiencia Nacional of respectively membership of a terrorist organisation and of possession of 
material to forge documents. The three, together with a fourth person, who was acquitted by the 
Audiencia Nacional, had been brought to court in 2011 for their involvement and relationship with 
those who carried out the terrorist attack on 11 March 2004 in Madrid (for details, please see issue 10 of the 
TCM). The decision of the court is final. 
Source: Information transmitted to Eurojust by virtue of Council Decision 2005/671/JHA. 

  

The Audiencia Nacional convicted two ETA members of two counts of committed assassination, 
fifty-one counts of intended assassination and terrorist ravage, and sentenced them to eight hundred 
and forty-three years’ imprisonment each. The two were prosecuted as authors of an attack carried out 
in August 2002, which targeted the Guardia Civil barracks in Santa Pola and caused the death of two 
and injuries of fifty-one persons, as well as considerable material damage. Several days later the attack 
was claimed by ETA in a message to the newspaper Gara. The two men had previous convictions for 
participation in an armed group in France and were surrendered to Spain in 2008 and 2009 
respectively. The court also ordered that they pay compensation to the state and those affected by the 
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race Korrika in 2009. The exact location of their action was broadcasted the previous day on a 
webpage. The court sentenced four of the convicted to one year’ imprisonment and the fifth one to 
one-and-a-half years’ imprisonment due to the aggravating circumstance of a reoccurring offence. All 
five submitted an appeal in July 2012. 
Source: Information transmitted to Eurojust by virtue of Council Decision 2005/671/JHA. 

 

The Audiencia Nacional found two individuals guilty of placing explosives and causing damages 
and sentenced them to six-and-a-half years’ imprisonment each. The court ordered also that the two 
pay a fine amounting to €10 a day for a period of twelve months. The men were prosecuted for 
allegedly placing an explosive device, which burst out and caused damages to surrounding buildings 
and vehicles, coinciding with the tourist season and the forthcoming summit in Seville at the end of 
the Spanish Presidency of the EU. Following a phone call before the explosion, the police managed to 
cordon the area. ETA claimed the attack in a message to the newspaper Gara in July 2002. The two 
men had previous convictions for criminal association and possession of explosives in France in 2006 
and for terrorist ravage in Spain in 2009. The decision of the court became final in June 2012. 
Source: Information transmitted to Eurojust by virtue of Council Decision 2005/671/JHA. 

  

June 2012 

At a trial at the Audiencia Nacional two defendants were brought to court on charges of illicit 
possession of arms with terrorist purposes and storing terrorist explosives. They were prosecuted in 
relation to large amounts of explosive material found during two house searches in 1997. One of the 
houses searched was owned by one of the defendants and was used by an ETA command. An EAW 
was issued against him and he was temporarily surrendered by France, where he had been serving a 
prison term. The Audiencia Nacional found him guilty of the charges and sentenced him to a total of 
three years in prison. The court did not consider it proven that the second defendant had access to one 
of the searched addresses or had at his disposition the seized arms and explosives. He was acquitted. 
Source: Information transmitted to Eurojust by virtue of Council Decision 2005/671/JHA. 

 

At a trial at the Audiencia Nacional two defendants were prosecuted for having allegedly been part of 
ETA’s Buruntza command, which had placed and detonated explosive devices in the industrial area of 
Irun in August 2000. Following the EAW, issued by the Spanish authorities in 2004 regarding one of 
the defendants, he was temporally surrendered by France, where he was also prosecuted. The court 
found the two guilty of placing, or use, and possession of explosive substances with terrorist 
purposes and sentenced them to six years’ imprisonment each. The court ordered also that they pay a 
fine amounting to €10 a day for a period of six months for causing damages. An appeal was 
submitted by the prosecution in July 2012. 
Source: Information transmitted to Eurojust by virtue of Council Decision 2005/671/JHA. 

 

At a trial at the Audiencia Nacional one person was charged with terrorist ravage of a tentative 
degree, two counts of terrorist assassination of a tentative degree, forceful robbery with a terrorist 
purpose and forgery of car registration plates with a terrorist purpose. He was prosecuted in relation 
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The Audiencia Nacional acquitted thirteen defendants charged with membership of or collaboration 
with a terrorist organisation. They were brought to court for their alleged role in the establishment 
and promotion of the outlawed political party Askatasuna and the political formation D3M. The court 
did not consider it proven that they acted as instructed by, or to the benefit of, ETA. The prosecution 
filed an appeal in July 2012. 
Source: Information transmitted to Eurojust by virtue of Council Decision 2005/671/JHA. 

 

The Audiencia Nacional acquitted one defendant brought to court on charges of homicide, robbery of 
a vehicle with a terrorist purpose, forgery of an official document with a terrorist purpose, and 
illicit possession of arms. The defendant was prosecuted in relation to the murder of a Guardia Civil 
officer in Ciervara in May 1997 but the court did not consider it proven that he was one of the three, 
who killed the officer by shooting him in the head in a restaurant. The defendant was previously 
convicted of criminal association with a terrorist purpose in France in 2002 and later surrendered to 
Spain. The decision of the court became final in July 2012. 
Source: Information transmitted to Eurojust by virtue of Council Decision 2005/671/JHA. 

 

At a trial at the Audiencia Nacional one person was found guilty of glorification of terrorism and 
handed down a sentence of one year’ imprisonment. He was prosecuted in relation to an action 
organised in August 2011 at the beginning of the festival week in Bilbao, during which several persons 
placed photographs of ETA prisoners, together with the word “amnesty” on the façade of a store. As 
the police approached, they started throwing objects at them. Fingerprints left on adhesive tape on a 
poster helped identify the perpetrators. 
Source: Information transmitted to Eurojust by virtue of Council Decision 2005/671/JHA. 

 

The Audiencia Nacional found one defendant guilty of attack and related assassination and two 
counts of illegitimate use of a motor vehicle. He was prosecuted as in 1995 he had allegedly 
participated in an ETA command and, together with others, planned the assassination of a police chief 
in San Sebastian. They attempted to kill the victim in May 1995 but failed. In June 1995 a member of 
the group approached the police chief and shot him in the head. The victim passed away in the 
hospital in October 1995. The court handed down a sentence of thirty years and eight months and 
ordered a fine as well as a compensation to be paid to the family of the deceased. In 2002 the 
defendant was convicted of membership of a terrorist organisation (ETA) by a French court. 
Source: Information transmitted to Eurojust by virtue of Council Decision 2005/671/JHA. 

 

At the Audiencia Nacional one person was tried on charges of glorification of terrorism in relation to 
an action during festivities in the summer of 2011 in Azpeiteia. The action was promoted by a group, 
whose declaration of intent referred to ETA prisoners. During the action posters with photographs of 
prisoners convicted of terrorist offences were placed. The defendant was found guilty and sentenced 
to one year in prison. In August 2012 he submitted an appeal against the decision. 
Source: Information transmitted to Eurojust by virtue of Council Decision 2005/671/JHA. 

 
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was arrested in France and surrendered to Spain in July 2010 in execution of a European Arrest 
Warrant issued by the investigating tribunal. Besides the prison sentence, the court ordered the 
convict to pay compensation to the financial institution that fell victim of the robbery. 
 

The December 2011 decision of the Audiencia Nacional convicting one defendant of terrorist 
assassination and illicit possession of arms with a terrorist purpose became final in July 2012. He 
was sentenced to thirty-two years’ imprisonment. The defendant was brought to court in relation to 
the plot to murder a municipal police officer in 2003 following the instructions of the M.L.N.V 
(Movimiento de liberación Vasco de la izquierda abertzale) (for details, please see issue 12 of the TCM). 
Source: Information transmitted to Eurojust by virtue of Council Decision 2005/671/JHA. 

 

The Audiencia Nacional sentenced four defendants and acquitted other five in a trial following the 
2008 explosion of two devices placed in a telecommunication antenna and in a construction site, 
causing damage to the infrastructure and surrounding objects. In the investigations that followed, 
authorities revealed that one of the defendants was in possession of cocaine for local distribution. The 
court sentenced two defendants to a total of eight years’ imprisonment each for the charges of 
membership of a terrorist organisation and terrorist damages. One defendant was handed down a 
sentence of five years and one day for collaboration with a terrorist organisation and another was 
sentenced to three years for possession of drugs with the intention of distribution. Pecuniary penalties 
were added to the sentences as well. An appeal against the verdict was filed in September 2012 by the 
convicted defendants. For the acquitted persons the decision of the court became final in September 
2012. 
Source: Information transmitted to Eurojust by virtue of Council Decision 2005/671/JHA. 

 

The Audiencia Nacional found one person guilty of two counts of terrorist assassination in a 
tentative degree and terrorist damages and sentenced him to a total of twenty-two years and six 
months’ imprisonment. The charges were brought in relation to an ETA-directed attack against a 
branch of the BBK bank with the intention to attract some police officers. The attack took place in 
August 2001 and was claimed by ETA in a message to the newspaper Gara a few days later. 
Source: Information transmitted to Eurojust by virtue of Council Decision 2005/671/JHA. 

 

A defendant was sentenced by the Audiencia Nacional to thirty-three years of imprisonment for two 
charges of assassination and a concurrent attack and was acquitted of the charge of membership of a 
terrorist organisation. The conviction was in relation to his participation in the 1995 murder of two 
police officers who intended to interview him. He shot at each one of them without warning. The 
defendant was extradited from France after completing a sentence for participation in a terrorist 
organisation (ETA). The decision of the court was appealed in September 2012 by the defence lawyers. 
 
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planning to build an explosive device and carried out reconnaissance missions on possible targets. 
They accessed online bomb-making manuals and acquired everyday household items, which could be 
used to construct such a device. In their house the police found a number of documents, including “39 
Ways to Serve and Participate in Jihad”. The Manchester Crown Court found the man guilty of 
engaging in conduct in preparation for acts of terrorism and ordered an indeterminate sentence, 
with a minimum of seven and a half years to be served before being considered eligible for parole. The 
wife was convicted of engaging in conduct in preparation for acts of terrorism and two counts of 
possessing a record of information likely to be useful to a person committing or preparing an act of 
terrorism. She was handed down an eight-year sentence. 
Source: The Telegraph. 

  
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came into force, the legal basis chosen should not have been Article 215 (2) of the TFEU but the 
provisions on the prevention of terrorism and related activities, which fall within the area of freedom 
justice and security (Article 75 of the TFEU). The latter would have ensured certain powers of the EP. 
In the Court’s opinion, it would not seem possible to regard Article 75 TFEU as a more specific legal 
basis than Article 215(2) TFEU. The Court pointed out that the EU Treaty no longer provides for 
common positions but for decisions in matters relating to the CFSP; this, however, does not have the 
effect of rendering non-existent those common positions adopted under the EU Treaty before the 
Treaty of Lisbon entered into force (for further details, please see Chapter V. Topic of Interest). 
Source: Eur-lex. 

 

European Court of Human Rights 

May 2012 

In a ruling on application no. 33809/08, the European Court of Human Rights (ECHR) (Third Section) 
found that Slovakia had violated Articles 3, 13 and 34 of the European Convention of Human Rights 
by deporting a person to Algeria, where he was at risk of being subject to torture or inhuman or 
degrading treatment. The person was deported as he was deemed to constitute a danger to national 
security. He was wanted in Algeria where in 2005 he had been convicted in absentia of membership of 
a terrorist organisation and forgery. The following year he was convicted in France of involvement, as 
a member of an organised group, in the preparation of a terrorist act in France and several other 
countries, and of forging identity documents. According to the ECHR, the diplomatic assurances 
given by the Algerian government were insufficient, in particular in light of the reports of torture 
committed by its secret services, which detained the person for twelve days upon his arrival in the 
country. The Court also found that his right to a remedy had been violated, as he was not given time 
to use a constitutional remedy, which could have avoided deportation. Finally, the ECHR held that 
Slovakia violated the provisions of the European Convention on Human Rights for having expelled 
the person while interim measures of the Court were still in force. 
Source: ECHR. 
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Convictions and Acquittals 

As reported in the TCM, in five of the Member States (Denmark, France, Germany, Ireland and the 
Netherlands) all court decisions contained guilty verdicts. In 2011 three of these Member States, 
Denmark, Germany and the Netherlands, also had a full conviction rate with no acquittals throughout 
the year. The total percentage of acquittals as reported in the TCM in the period January – August 
2012 (32%), is in line with the average for 2011, which was 31%. The percentage of acquittals in the 
period in May – August 2012 (41%) is however higher than the average for 2011 (please see Figure 2 
below). 
 
 

Figure 2 

COUNTRY CONVICTIONS ACQUITTALS TOTAL ACQUITTALS 
AS % 

Belgium 6 1 7 14% 

Denmark 4 - 4 0% 

France 7 - 7 0% 

Germany 2 - 2 0% 

Ireland 3 - 3 0% 

Italy - 11 11 100% 

The Netherlands 1 - 1 0% 

Spain 47 38 85 45% 

United Kingdom 5 3 8 38% 

TOTAL 75 53 128 41% 

 

 

 

Types of Terrorism 

As in 2009, 2010 and 2011, the majority of verdicts in the period May – August 2012, as well as in the 
period January – August 2012, relate to separatist terrorism. Spain has the highest number of verdicts 
for separatist cases in the reporting period, just as in previous years, and Belgium for religiously-
inspired2

 
 terrorism. No right-wing cases were detected in the reporting period (please see Figure 3 below). 

 
 
 

                                                        
2 Terrorism verdicts are classified by type of terrorism according to the terminology used by Europol in the EU 
Terrorism Situation and Trend Report TE-SAT 2012. 
 





  

 23 

Court Decisions Legal Update Judicial Analysis Topic of Interest VSIE/ARE The Way Ahead Comparative Analysis 

The overview focuses on offences that appear more than once in the verdicts. In order to ensure 
certain relativity, the offences are shown as a percentage. In the cases when one individual was found 
guilty of more than one offence, all convicted offences are included separately. 
A closer look at the information available in open sources or shared with Eurojust by the national 
authorities reveals a variety of terrorist offences in the Member States concerned (please see Figure 4 
below). Unlike the first four months of 2012, in the reporting period the offences related to (intended) 
assassination have the highest percentage among the convicted offences (41%). The majority of these 
are in Spain, where, inter alia, in one single court proceeding two persons were found guilty of fifty-
three counts of (intended) assassination each. The second largest type of offences, membership of a 
terrorist organisation or similar, constitutes 14% of the total. Spain is the Member State with the 
highest number of convictions for membership of a terrorist organisation or similar (please see explanation 
of the used term above). Terrorist ravage/damage presents 10% of the total number of offences, with the 
majority of these have been committed in Spain. The offences related to a (planned) attack, that were 
the most common in the first four months of 2012 (17%), constitute 9% in the period May-August 
2012. 
 
 

Figure 4 
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Age of Convicted Individuals 

The data on the age of those found guilty, where available, shows a considerable majority (53%) of 
terrorism convicts in their thirties. The second largest group (23%) consists of individuals in their 
twenties. In other words, more than three quarters of the convicted individuals were aged between 
twenty and forty years (please see Figure 6 below). This is similar to what has been observed for the period 
January – May 2012 as well. 
 

Figure 6 

 
Gender of Convicted Individuals 

Of the 75 defendants found guilty in the period May – August 2012, twelve were female. This 
constitutes 16% of the total number of guilty verdicts in the reporting period (please see Figure 7 below). In 
comparison, the convicted female defendants in the first four months of 2012 were 9% of all convicted 
individuals, whilst in 2011 they constituted 7%. 
 

Figure 7 
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Commission Implementing Regulation (EU) No 619/2012 of 10 July 2012 amending for the 173rd time 
Council Regulation (EC) No 881/2002 imposing certain specific restrictive measures directed against 
certain persons and entities associated with the Al Qaida network. 
Source: Official Journal of the European Union. 

Commission Implementing Regulation (EU) No 632/2012 of 12 July 2012 amending for the 174th time 
Council Regulation (EC) No 881/2002 imposing certain specific restrictive measures directed against 
certain persons and entities associated with the Al Qaida network. 
Source: Official Journal of the European Union. 

August 2012 

Commission Implementing Regulation (EU) No 706/2012 of 1 August 2012 amending for the 175th time 
Council Regulation (EC) No 881/2002 imposing certain specific restrictive measures directed against 
certain persons and entities associated with the Al Qaida network. 
Source: Official Journal of the European Union. 

Commission Implementing Regulation (EU) No 718/2012 of 7 August 2012 amending for the 176th time 
Council Regulation (EC) No 881/2002 imposing certain specific restrictive measures directed against 
certain persons and entities associated with the Al Qaida network. 
Source: Official Journal of the European Union. 

 
 

2. EU Member States 

Germany 

June 2012 

The German authorities banned Millatu Ibrahim, considered to be one of the most important Salafist 
groups in the country. According to the Interior Minister, the group acted in opposition to the idea of 
constitutional order and multicultural understanding and promoted violence. Its leader, who left the 
country before the authorities could expel him, is believed to be a key figure in Germany's jihadist 
scene. Having served four years in prison in Austria for creating and promoting a terrorist 
organisation, he moved to Germany in 2011. Two other Salafist groups were reported to be under 
investigation. Salafists are reported to be considered by the German government as particularly 
dangerous and prone to violence, primarily because of their goal of establishing Sharia in Germany 
and their rejection of Western values. Salafist groups are believed to have close ties to jihadist fighters 
in Afghanistan and elsewhere. 
Source: Spiegel Online. 
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IV. Judicial Analysis 
 

The present analytical chapter has been produced in an attempt to provide an insight into terrorist judgements 
rendered throughout the EU area. It is intended to help practitioners and offer relevant case studies and/or 
comparative analyses. The judgments to be analysed have been purposefully selected. The analysis focuses on the 
most interesting aspects of the case, rather than covering all issues and arguments addressed by the court. 

 
Procedure: 54th Chamber of the District Court of Brussels (Tribunal de première instance de Bruxelles), 
Belgium 
Date of decision: 25 June 2012 
 

Introduction 

On 25 June 2012, the District Court of Brussels rendered a decision concerning seven persons charged 
with terrorism related offences. The relevant activities took place between 31 May 2004 and 23 
November 2010. The accused were all involved in activities carried out within the framework of Al 
Qaida, and some of them had travelled to Syria and Iraq for these purposes. The case involved a 
number of websites that were used for the purposes of recruiting people for jihad. The Court found it 
established that the use of the websites constituted a concrete and tangible act of participation in the 
activities of a terrorist group. Six of the accused were convicted of terrorism related offences. 
 

Indictment 

This case mainly concerns the participation of a number of persons in the activities of a terrorist 
group, either in the capacity of leader or commander of the group, or as a participant. The existence of 
such a long-lasting organisation was inferred from the defendants’ role in spreading propaganda 
promoting radical jihadist opinions on internet forums and in allowing the recruitment of volunteers 
to support the terrorist group. The indictment contained charges according to which one of the 
defendants, a person who was seen as one of the leaders of the group, had travelled to Iraq to fight a 
jihadist war together with someone who later died in Iraq under unknown circumstances.  

The indictment contained seven counts on similar acts, carried out during different periods of time.  
The accused were charged with the following crimes: 

A) AA and DD – Participation in the activities of a terrorist group, including by providing the terrorist 
group with information, equipment or with finances for an activity of a terrorist group, knowing that 
by participating in this way, they contributed to the commission of an offence of the terrorist group. 
The accused AA and DD allegedly committed the crimes between 7 July 2005 and 23 November 2010, 
and between 31 May 2004 and 31 May 2009, respectively. 

B) AA, FF and GG – The defendants were charged with attempt to fraudulently, using violence or 
threat, steal an undetermined amount of money, during one specific night in 2009. The accused either 
committed the offences or assisted directly in the commission of the crimes, by carrying out acts 
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corresponded to those acts. The accused in this case were only charged with acts that did not 
correspond to the terrorist offences listed in Article 137, paragraph 2 of the Penal Code.  

According to the Court, the distinction that had been made between the two categories of offences 
clearly indicated that an offence consisting of participation in criminal activities of a terrorist group 
does not have to consist of actually committing a terrorist offence. This position was supported by the 
preparatory documents of the law and was largely confirmed by relevant jurisprudence.  

An act will fulfil the requirements of Articles 139 and 140 even where the cause of the terrorist group 
still has not materialized through the commission of preparatory acts, or where a participant to the 
group does not know about the specific terrorist acts, provided that the participant knows that his/her 
contribution will further the cause of the group or will allow, even indirectly, the group to become 
operational.  

The Court pointed out that due to the fact that the existence of a terrorist group largely depends on 
the measures taken by anonymous persons who do not commit the offences – ‘réseaux dormants’ – 
but either give financial support or provide them with material or intellectual support, the will to be 
part of the terrorist cause is stressed in the applicable law. The Court noted that the intention of the 
legislator was to make it possible to punish participation in terrorist groups that are in development.  

Importantly, in addition to establishing the existence of the terrorist group and defining what 
constitutes the group, the law requires both the objective and subjective elements of the crime to be 
fulfilled. In other words, the accused must have fulfilled the objective (material) element by 
participating in the activities of the group. In the view of the Court, such participation includes 
providing information, financial or other means to the group, for instance for the purposes of buying 
weapons. The objective element may be fulfilled by participation which is occasional and/or which is 
not necessarily directly linked to the commission of the act. The subjective element or the intent (dolus 
specialis) is fulfilled where the accused knew that his/her participation contributed to the commission 
of a crime by the terrorist group. For the purposes of the Penal Code, it will not be sufficient to 
conclude that the accused adhered to the ideas of a terrorist group, or that he/she knew about the 
activities of the group or even was in contact with the members of the group. The accused must have 
participated in the activities of the group, in accordance with Article 140, paragraph 1 of the Penal 
Code. 

 

The decision 

AA – The defendant denied the allegations according to which he had travelled to Iraq to fight a 
jihadist war, but admitted to having been in Syria for the purposes of improving his knowledge of 
Arabic. The Court found that the defendant had not demonstrated any such legal activity in Syria. On 
the basis of information provided by investigators, hearings of other protagonists, cross checking and 
other indications, the Court considered it established that the accused had travelled to Iraq for the 
purposes of fighting a jihadist war.  

Recorded telephone conversations and analyses of the defendant’s bank account showed that he 
participated in financing groups of individuals who wished to join the terrorist network. The same 
information showed that the defendant had acted as an instigator and organizer of the network and 
that, in fact, he recruited some of the other defendants for the jihad.  
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EE was convicted of participation (C) to five years’ imprisonment and a fine. As an additional 
punishment, the defendant was deprived of some of his civil and political rights (the right to hold 
public office and his eligibility) for a period of ten years. 

FF was convicted of an attempt to fraudulently, using violence or threat, to steal an undetermined 
amount of money (B), in combination with being the leader of or exercising command over an 
organisation established with the aim of attacking persons or property (D), and was sentenced to three 
years’ imprisonment. 

FF was convicted of an attempt to fraudulently, using violence or threat, to steal an undetermined 
amount of money (B), in combination with participation in an organisation which aimed at 
committing crimes against people or property (E), and was sentenced to thirty months’ imprisonment. 

All the convicted persons had to pay a sum of money to the Fund for Victims of Intentional Crimes. 

Acquittal 

One of the accused, CC, was acquitted of the only charge brought against him. The Court found that 
he was the uncle of one of the defendants, AA, that he was very close to him and BB, another accused 
in the case, and that he was well informed about their radical opinions and shared their views. 

However, the Court found that in the case of this accused, it had not been established with the 
certainty required by criminal law that the very thin line between freedom of opinion and freedom of 
expression, on the one hand, and voluntary participation in a terrorist group, on the other hand, had 
been crossed. Consequently, the accused could not be convicted on the basis of the single charge 
against him. 
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their associates. This Resolution ensured continuation of the freezing of funds imposed by the earlier 
adopted UN Resolutions in this field (No 1267 (1999) and No 1333 (2000)).  

In order to implement the UN Resolution, on 27 May 2002 the Council of the European Union adopted 
Common Position 2002/402/CFSP, and, on the same day, Regulation (EC) No 881/2002, which 
provided for continuation of the application of the restrictive measure. Annex I to Regulation 
contained the list of persons, entities and groups affected by the measure. 

The Regulation (EU) No 1286/2009, which is contested in the current case, was adopted by the Council 
on 22 December 2009 in order to introduce amendments in the Regulation No 881/2002. The 
amendments were necessary by virtue of the judgment of the ECJ of 3 September 2008 in the Joined 
Cases C-402/05 P and C-415/05 P  International Foundation v Council and 
Commission. Regulation No 1286/2009 introduced a revised listing procedure, which ensured that the 
fundamental rights of the affected parties are respected, in particular, the right to be informed of the 
reasons for listing and the right to be heard on this matter. 

 

Applicant’s pleas 

In support of the claim for annulment of the contested Regulation, the Parliament raised two pleas in 
law: 

1) The contested Regulation is wrongly based on Article 215 TFEU; the correct legal basis is Article 
75 TFEU (the principal plea); 

2) The conditions for recourse to Article 215 TFEU are not satisfied (the alternative plea). 
 

Arguments of the parties 

The principal plea, alleging incorrect choice of legal basis 

The Applicant’s arguments 

The Parliament’s arguments in support of this plea are divided in two parts: the first part relates to the 
aim and content of the Regulation, and the second relates to the general scheme of the Treaties.  

Regarding the aim and content of the Regulation, the Parliament maintained that the legal basis of the 
contested Regulation ought to be the same as that of Regulation 881/2002, because the contested 
Regulation does not change the nature of the Regulation 881/2002, but just clarifies it and facilitates its 
application. 

The Regulation 881/2002 was adopted on the basis of Articles 60 EC, 301 EC and 308 EC. Since those 
Articles became obsolete after entry into force of the Lisbon Treaty, the Parliament claimed that 
Article 75 TFEU became the appropriate legal basis, as the objectives of the contested Regulation, 
which are combating terrorism and its financing, are consistent with the objectives of Article 75 TFEU.  

Regarding the general scheme and the spirit of the Treaties, the Parliament argued that these factors 
also justify the choice of Article 75 TFEU. The Regulation is linked to the establishment of the area of 
freedom, security and justice, as the measure envisaged by the Regulation assists combating crime, 





 

 37 

Topic of Interest VSIE/ARE The Way Ahead Court Decisions Legal Update Judicial Analysis Comparative Analysis 

term of office of the Commission expired, and 10 February 2010, when the new Commission took up 
duty, there was no Commission that could legitimately submit the proposal. 

Furthermore, in the Parliament’s opinion, a joint proposal cannot be replaced by a mere endorsement 
by the High Representative of a pre-existing Commission proposal. Therefore, the proposal submitted 
by the Commission acting alone on 22 April 2009 and endorsed by the High Representative on 14 
December 2009 cannot be considered as the joint proposal under Article 215 (2) TFEU. Additionally, 
the proposal endorsed on 14 December 2009 lacked an adequate statement of reasons by the High 
Representative, which was necessary for the joint proposal to be considered as submitted. 

Finally, the Parliament argued that the contested Regulation does not contain any reference to a prior 
CFSP decision. The reference to the Common Position 2002/402 cannot serve for that purpose, as the 
mentioned Common Position does not constitute a decision within the meaning of Article 215 TFEU. 

The Defendant’s arguments 

The Council maintained that during the interim period between the expiration of the term of office 
and appointment of the new Commission, the Commission remained in office and ensured work 
continuity, as required by Council Decision 2010/80/EU on appointing the European Commission. The 
joint proposal was duly submitted by the Commission presenting it on 22 April 2009 and the High 
Representative endorsing it on 14 December 2009. It was not necessary for the High Representative to 
present a separate statement of reasons additionally to those set out in the preamble to the 
Commission’s proposal. The proposal remained valid after the expiration of the Commission’s official 
term of office. 

Regarding the alleged lack of decision under the CFSP, the Council submitted that the Common 
Position 2002/402 constituted a proper decision under the CFSP for the contested Regulation to be 
adopted. The Common Position 2002/402 was the basis for adoption of the Regulation No 881/2002; 
since the contested Regulation did not change the nature of the Regulation 881/2002, there was no 
need to amend the Common Position 2002/402 or to adopt a new decision under the CFSP. 

 

Findings of the Court 

The principal plea, alleging incorrect choice of legal basis 

In the preliminary observations, the Court cited the case-law concerning criteria for the choice of 
legal basis for a Community measure, and in particular, for a measure with a dual legal basis. The 
Court emphasised that, by the established case-law, the recourse to dual legal basis is not possible 
where legislative procedures laid down for each legal basis are not compatible with each other. 

In this regard, the Court observed that the legislative procedures provided for Articles 75 TFEU and 
215 TFEU are incompatible. Recourse to Article 75 TFEU entails application of the ordinary legislative 
procedure, with qualified majority voting in the Council and the Parliament’s full involvement in the 
legislative process. Use of Article 215 TFEU as the legal basis entails merely informing the Parliament, 
and the recourse to this Article can be made only after a respective decision in the sphere of CFSP is 
adopted by the Council in a unanimous voting. 
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The second plea, alleging failure to satisfy conditions for recourse to Article 215 TFEU 

Regarding the absence of a duly submitted joint proposal from the High Representative and the 
Commission, the Court held that, during the interim period after the expiration of the term of office, 
the Commission could undertake legitimate actions necessary to continue with pending procedures. 
The Court considered that the requirement for a joint proposal, as provided by Article 215 TFEU, was 
fulfilled by the Commission submitting it on 22 April 2009 and the High Representative endorsing it 
on 14 December 2009. The Court noted that Article 215 TFEU does not require a statement of reasons 
by the High Representative. 

In respect of the lack of a decision under the CFSP, the Court referred to the principle of continuity of 
acts and stressed that the legal effects of the Common Position 2002/402 have been preserved after the 
entry into force of the Treaty of Lisbon for as long as that measure was not repealed, annulled or 
amended. Therefore, the Common Position 2002/402 shall be considered as applicable for the purpose 
of implementing the requirement under Article 215 TFEU. 

On those grounds, the second plea was rejected as unfounded. 
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VII. The Way Ahead 

Ongoing/Upcoming Trials 

May – August 2012 

 

The overview below includes a selection of ongoing and upcoming trials where decisions are expected within the 
next few months. Any further developments, resulting in convictions or acquittals, will be presented in the next 
issue(s) of the TCM. 
 

 

Belgium 

The Belgian authorities launched a terrorism investigation against Sharia4Belgium. According to the 
prosecution, the organisation might have recruited young men for jihad in Yemen and Chechnya. The 
leader of Sharia4Belgium is suspected to have influenced some to go abroad and fight jihad. He is 
currently facing charges of incitement of hate in another trial. 
Source: De Morgen. 

 

Cyprus 

A man who is suspected of planning a foiled terrorist attack against Israeli tourists in Cyprus was 
ordered to stand trial. Initially he faced seventeen charges, including espionage and conspiracy to 
commit a terrorist attack. The charges were later reduced and the trial was re-scheduled for the end of 
September. According to the Minister of Justice, the man belonged to an unnamed terrorist 
organisation and displayed behavioural patterns similar to the attacker, who killed five Israeli tourists 
and a Bulgarian bus driver in Bulgaria. He was reported to have acted alone. 
Source: Fox News. 

 

Germany 

At a trial in Düsseldorf four suspected Al Qaida members are accused of planning to set off a shrapnel 
bomb and cause a blood bath, and then to detonate another one once rescue services arrived. The 
suspects are charged with membership of a terrorist organisation and could face ten years in prison, if 
found guilty. According to the prosecution, one of the four received orders for the attack during his 
stay in an Al Qaida training camp on the Pakistani-Afghan border. He contacted the others upon his 
return to Germany and they started working together to make an explosive. Germany was informed 
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European Court of Justice 

The European Commission referred Germany to the ECJ and requested financial penalties as the 
country has still not transposed the 2006 European directive on data retention. The Directive provides 
for the compulsory storage of telecommunications traffic and location data by telephone companies 
and Internet service providers for law enforcement purposes. Data is to be retained for a period of six 
months to two years. The Directive was supposed to be transposed by September 2007; however, it 
provided Member States with the option to postpone the retention of communication data relating to 
Internet access, Internet telephoning and Internet email until March 2009. In Germany, the Federal 
Constitutional Court in Karlsruhe had annulled the national law transposing the Directive in March 
2010, considering its provisions disproportionate and detrimental to privacy. The Commission made 
clear that the proposed by the German government system of data preservation (“quick freeze plus”), 
which is limited in time, would not amount to a full transposition of the Directive. According to the 
European Commission, the discussed revision of the 2006 Directive would not have an impact on the 
transposition obligations of EU Member States. 
Source: European Commission – Press release. 

In June 2012 the Advocate General of the ECJ delivered his Opinion in the joined cases C‑539/10 P and 
C‑550/10 P Stichting Al-Aqsa v Council of the European Union and Kingdom of the Netherlands v 
Stichting Al-Aqsa. The cases concern appeals of a judgment on freezing of assets held by Stichting Al-
Aqsa, as part of the EU measures to combat terrorism. In the judgment under appeal, the General 
Court annulled a number of Council decisions and a Regulation, in so far as those acts concerned Al-
Aqsa, and dismissed the application as to the remainder. Both Al-Aqsa and the Netherlands appealed 
the judgment. According to Al-Aqsa, the General Court included a number of legal considerations, on 
the basis of which certain pleas were rejected. It claimed that the Court should set aside the judgment 
and give a new ruling upholding the claims put forward at first instance on improved grounds. The 
Kingdom of the Netherlands, supported in essence by the Commission, claimed that the Court should 
set aside the judgment and refer the case back to the General Court. According to it, the General Court 
misinterpreted Article 1 of Common Position 2001/931 and Article 2(3) of Regulation No 2580/2001 in 
relation to the basis to keep Al-Aqsa on the EU asset-freezing list. The Opinion of the Advocate 
General upheld that both appeals should be dismissed. 
Source: ECJ. 
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